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UNOFFICIAL CHANGES TO THE MANUAL FOR 
' COURTS-MARTIAL AVAILABLE 


The August 1961 issue of the JAG JOURNAL 
was the most popular ever printed in terms of 
demand for copies. That issue was devoted to 
the publication of unofficial changes to the Man- 
ual for Courts-Martial, U.S., 1951, brought 
about by decisional law of Boards of Review 
and the Court of Military Appeals. 

The demand was so great that, in spite of 
additional printing runs, for some time it has 
been impossible to obtain copies from any source 
whatever. 

The office of the JAG JOURNAL has re- 
cently received a great quantity of this issue. 
Should you desire any number of copies, ad- 
dress your request to Editor, JAG JOURNAL, 
Office of the Judge Advocate General, Depart- 
ment of the Navy, Washington, D.C. 20350. 
There will be no charge. 
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A revised Manual for Courts-Martial is pres- 
ently being prepared. Upon its publication, it 
will supersede the 1951 Manual and all changes 
thereto. Until that time, the August 1961 
issue of the JOURNAL may be of some 
assistance. 

Two caveats are necessary. First, inasmuch 
as it requires an Executive Order to effect an 
official change to the Manual, it must be borne 
in mind that the changes in the JOURNAL are 
only unofficial. Secondly, these changes cover 
only the period from 1951 to 1961. There have 
been many changes brought about by decisional 
law and legislation subsequent to that time that 
are not reflected in the August 1961 issue. 
These changes are not intended to obviate legal 
research for the period either before or after 
1961. 

















SUA SPONTE INSTRUCTIONS BY THE 
PRESIDENT OF A SPECIAL COURT-MARTIAL 


LIEUTENANT JEAN E. VAN SLATE, USN* 


The president of a special court-martial is more than just a parrot 


of instructions tendered him by counsel. 


There is a duty to act on his 


own initiative to inform the other members of the law applicable to the 


facts presented at trial. 


Lieutenant Van Slate spells out occasions 


when such sua sponte instructions are required and provides guide- 
lines which presidents of special courts-martial should employ to 
govern their actions in this area. 


URING THE COURSE of a trial, the pres- 
ident of a special court-martial may be 
required to give sua sponte (on his own motion) 
instructions to the other members of the court. 
This article deals with the circumstances when 
such instructions are required in the hope that 
such delineation will be of use and benefit to the 
presidents and counsel of special courts-martial. 
The president of a special court-martial is a 
member apart, for it is to him that the govern- 
ment and the accused look to assure a just, fair 
and decorous trial. One of the most important 
duties of a president, to the eventual outcome of 
the case over which he presides, is in the area of 
instructions. He must give lucid guidelines to 
the other members of the court through the 
vehicle of his instructions on issues which arise 
during the course of the trial. Basically, the 
instructions which are required to be given are 
of two general categories, mandatory instruc- 
tions required by the Uniform Code of Military 
Justice or the Manual for Courts-Martial, United 
States, 1951, and those instructions generated 
by the evidence as it develops during the trial. 
The former category of instructions may gen- 
erally be prepared prior to trial.2. The latter 
category of instructions and more particularly 
the instructions on affirmative defenses and lim- 
iting instructions are the subject of this article. 


*Lieutenant Van Slate is presently assigned as Appellate Government 

Counsel in the Office of the Judge Advocate General. He received 

the LL.B. degree from Tulane University in 1961 and is admitted 

to practice before the courts of the State of Louisiana, the U.S. 

District Court for the Eastern District of Louisiana, the U.S. Dis- 

trict Court for the District of Hawaii and the Court of Military 

Appeals. 

1. United States v. Smith, 13 USCMA 471, 33 CMR 3 (1963). 

2. For specific guidelines in the area see NAVPERS 10090, Subj: 
Special Courts-Martial Instructional Guide for President, 1965. 
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THE SCOPE OF THE PRESIDENT’S 
INSTRUCTIONAL DUTIES 


In United States v. Pinkston, the Court of 
Military Appeals held that the president of a 
special court-martial, like the law officer in the 
general court-martial, is required to give the 
other members of the court instructions on 
affirmative defenses fairly raised by the evi- 
dence. Thus, the president must rely upon his 
own judgment of the evidence and give the 
necessary instructions even though neither 
counsel may have requested any specific instruc- 
tions. The decision by the president is final and 
is not subject to objection by the other mem- 
bers of the court. However, this is not to sug- 
gest that the president must adopt a “go it alone 
attitude” toward what instructions he will give 
the court. The ultimate decision must be made 
by the president, but he may seek the assistance 
of counsel as to suggested instructions.’ The 
president should feel free to request from trial 
counsel or defense counsel that they submit to 
him proposed instructions and grant a recess of 
the court to allow counsel to prepare such in- 
structions.* The president should, however, 
restrict his quest for instructional advice to 
counsel and his own independent research and 
not solicit advice as to what instructional guide- 
lines he should give from independent opinion 
outside of the court-martial.’ Until recently it 
3. 6 USCMA 700, 21 CMR 22 (1956). 
4. United States v. Bridges, 12 USCMA 96, 30 CMR 96 (1961). 

5. United States v. Quesinberry, 12 USCMA 609, 31 CMR 195 (1962). 
6. In United States v. Norwood, No. 19,311, decided 12 August 1966, 
the failure to append to the record the proposed instructions of 
defense counsel was held to be prejudicial error. If the president 
should receive proposed instructions from counsel he should take 


affirmative action to see that these instructions are made a part 
of the record. 


- United States v. Smith, 12 USCMA 127, 30 CMR 127 (1961) and 
United States v. Self, 3 USCMA 568, 13 CMR 124 (1953). 
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appeared that the president could feel free to 
use the out-of-court-hearing, when properly 
made a part of the record, to iron out with 
counsel what instructions should and would be 
given the court. In United States v. Baca,’ the 
majority opinion of the Court of Military 
Appeals indicated that there was no authority 
for a president of a special court-martial to hold 
such a hearing and thus such a practice was 
error. The facts of this case involved an inter- 
locutory question as to the testimony of a wit- 
ness concerning a purported confession by the 
accused. The Court of Military Appeals found 
prejudicial error in this case when a CIS investi- 
gative report was shown the president and not 
made a part of the record, which report indicated 
that the accused had confessed. No such con- 
fession was later admitted into evidence. It 
would now appear that prejudice to an accused 
from a out-of-court hearing will depend on the 
facts and circumstances of each case. When 
the question to be resolved is one which is sub- 
ject to the objection of the other members of the 
court,° the use of the out-of-court hearing should 
be avoided. However, when the matter to be 
decided is one of instructions to be given by the 
president, the use of the out-of-court hearing 
may not be prejudicial to the rights of the 
accused,” for the matters to be considered are 
solely within the province of the president to 
decide. In view of the language of the majority 
opinion in Baca, however, a president should be 
very circumspect in determining whether to use 
this procedural device in the future. 


IDENTIFICATION OF AN INSTRUCTIONAL ISSUE 


The starting point for any decision as to what 
instructions must be given is with the evidence 
presented at trial. Recently, in United States 
v. Sitren," the Court of Military Appeals 
framed the test by which the evidence should be 
weighed as follows: 


An accused is entitled to have presented instructions 
relating to any defense theory for which there is evi- 
dence in the record. 


This test was early formulated in United States 
v. Ginn” and required a viewing of the evidence 
to determine whether by reasonable inference 
it could be said than an affirmative defense was 
in issue. Critical to the application of this test 
by the president or counsel is keeping uppermost 





8. United States v. Baca, No. 19,314, decided 12 August 1966. 
9. MCM, 1951, para. 57c, and United States v. Bridges, supra note 4. 
10. See the concurring opinion of Chief Judge Quinn in United 
States v. Baca, supra note 8. 
11. No. 19,291, decided 19 August 1966, 
12. 1 USCMA 453, 4 CMR 45 (1952). 
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in his mind that the triers of fact are charged 
with the duty of resolving factual disputes in 
the evidence. Thus, from a factual standpoint, 
the duty of the president to instruct on an issue 
is not founded on his belief of a witness or the 
evidence, but rather the necessity to set forth 
the issue for the court to decide.* An issue 
may also arise if the government offers evidence 
of alternative theories of guilt. The amount 
of evidence required to raise an issue for in- 
structional purposes in this circumstance is less 
than the amount of evidence required to support 
a finding of guilty.* The rationale is not a 
question of “beyond a reasonable doubt” nor is 
it gauged by the preponderance of the evidence, 


_ but rather whether there is some evidence which 


raises an issue. The evidence presented by the 
prosecution and the evidence presented by the 
accused should not be weighed against each 
other to determine whether an instruction is 
required, for the president must affirmatively 
submit the theories of the defense to the triers 
of fact, by the instructions, so that they may 
knowledgeably apply the law to the facts as they 
find them.** Ultimately, the issue resolves itself 
to a single question which the president should 
ask himself, that is: “If the court were to believe 
the evidence presented by the defense, could they 
because of that evidence find the accused in- 
nocent of the offense or offenses charged?” If 
the president answers this question affirma- 
tively, then he must, on his own motion, present 
the defense theory to the court in his 
instructions.** 


THE ACCUSED AS A WITNESS 


The sworn testimony of the accused alone may 
be sufficient to raise an issue for instructional 
purposes.’” This testimony need not be given 
from the stand, it is enough if his exculpatory 
statements are contained in a confession intro- 
duced into evidence by the government. In 





13. United States v. Simmons, 1 USCMA 691, 5 CMR 119 (1952). 

14. In United States v. Judd, 11 USCMA 164, 28 CMR 388 (1960), a 
case involving murder, it was held that when the evidence raises 
the issue of alterative theories of guilt they must be instructed 
upon, This problem may arise in a prosecution for larceny, that 
is, where the evidence shows that the accused may have wrong- 
fully taken or withheld the property. The case of United States 
v. O’Hara, infra note 29, offers a good example of how this in- 
structional problem may be handled in a larceny prosecution. 

15. United States v. Blair, 16 USCMA 257, 36 CMR 413 (1966); 
United States v. Bellamy, 15 USCMA 617, 36 CMR 115 (1966). 

16. This question is found at the heart of the decisions by the Court 
of Military Appeals in this area. See United States v. Remele, 
13 USCMA 617, 33 CMR 149 (1963); United States v. Black, 12 
USCMA 571, 31 CMR 157 (1961); United States v. Thornton, 8 
USCMA 446, 24 CMR 256 (1957); and United States v. Amie, 7 
USCMA 541, 22 CMR 304 (1957). 

17. United States v. Callaghan, 14 USCMA 231, 34 CMR 11 (1963). 








United States v. Johnson,* the Court of Military 
Appeals held that exculpatory statements in a 


- confession should be regarded as if they had 


been made by the accused from the stand. Un- 

less these exculpatory statements are inherently 

improbable and are unworthy of belief, they 
should be accepted by the president in framing 
his instructions on the issues raised. 

In determining whether the president may 
freely disregard the exculpatory statements of 
the accused as either mitigating or extenuating 
circumstances only, or as inherently improbable, 
he should temper his judgment by resolving any 
doubt in favor of the accused. If a correct in- 
struction is given out of an abundance of cau- 
tion, there is no prejudice to the accused if it 
later is determined that the issue was not fairly 
raised by the evidence,’ nor is there any likeli- 
hood of prejudice to the United States. The 
president should first test the statements of the 
accused, assuming their truthfulness, and con- 
sider whether they could operate to absolve the 
accused of blame. For example, if an accused 
were to testify that he failed to obey a lawful 
order because his religious beliefs or personal 
moral convictions did not require him to obey 
the order, such testimony would not raise a legal 
defense to failure to obey a lawful order.”° In 
the past, the Court of Military Appeals has held 
that instructions on lesser included offenses or 
affirmative defenses were not reasonably raised 
by the evidence if an accused’s contentions were 
inherently unbelievable or incredible when con- 
trasted with the physical evidence or his actions 
at the time in question.*. The recent decision 
of United States v. Moore,?* however, makes it 
clear that a majority of the Court of Military 
Appeals (Judges Ferguson and Kilday) has 
serious reservation as to the applicability of the 
legal presumption of inherent incredibility of 
an accused’s testimony as a yardstick to deter- 
mine whether an instruction on a lesser included 
offense should be given. Judge Ferguson speak- 
ing for the majority, characterized the doctrine 
as “time-worn” and “repudiated”. The major- 
ity stated that the settled law is that the credi- 
bility of an accused’s version of the incident is 
18. 2 USCMA 209, 11 CMR 209 (1953); see also United States v. 

Tackett, 16 USCMA 226. 36 CMR 382 (1966). 

19. United States v. Green, 13 USCMA 545, 33 CMR 77 (1963). In 
this case the law officer gave an incorrect instruction on self- 
defense. The issue of self-defense was not reasonably raised by 
the evidence and the majority of the Court of Military Appeals 
held that the error was not prejudicial to the accused. But as to 
the question of submission of incorrect instructions or wrong in- 
structions based upon the facts of the case see note 34, infra. 

20. ACM 13462, Cupp, 24 CMR 565 (1957). 

21. United States v. Bistram, 11 USCMA 345, 29 CMR 161 (1960) and 


United States v. St. Pierre, 3 USCMA 33, 11 CMR 33 (1953). 
22. 16 USCMA 375, 36 CMR 531 (1966). 





for the court-martial to determine, after receiv- 
ing proper instructions. The tenor of the 
majority opinion in Moore, supra, makes it clear 
that if a president of a special court-martial 
finds that he is confronted with the question of 
deciding the reasonable character of the ac- 
cused’s explanation, he must leave the weighing 
of the credibility of the explanation to the court, 
under proper instructions.** The rationale of 
the Court of Military Appeals, in this area, has 
followed a subtle shift from a criterion of the 
“reasonableness” of an accused’s explanation to 
one of whether, if believed, such explanation 
would require an acquittal or a finding in a lesser 
degree of guilt.** Therefore, it is suggested 
that when the evidence reveals an affirmative de- 
fense or raises an issue as to a lesser included 
offense, the president should give appropriate 
instructions to the court without regard to any 
personal judgment as to the worth of the evi- 
dence presented. 


TAILORING INSTRUCTIONS TO ISSUES RAISED 


What is meant by “tailoring” is that the presi- 
dent should specifically relate his instructions to 
the issues marked out by the evidence.* The 
question of styling instructions to the issues 
raised at trial must depend on the individual 
circumstances of each case. The best way for 
the question of tailoring to be understood is 
by example. In United States v. Jones,** the 
accused was charged with larceny. The accused 
admitted possession of the stolen property but 
asserted that he had received the property from 
another. The court was instructed on the gen- 
eral elements of larceny. The Court of Military 
Appeals held that there was a fair risk of 
prejudice to the accused in the failure of the 
instructions to encompass the issue raised by 
the accused’s testimony. Under the circum- 
stances of that case the giving of only general, 
abstract legal principles was insufficient to 
properly frame the issues for the court. 
Grammatical nicety is not the test for determin- 
ing the sufficiency of instructions; 2" rather the 
president’s instructions should clearly expose 
the issue raised by the evidence for the decision 
of the triers of fact. Extensive comment on 
the evidence is not required and is usually not 
desirable, but the president should be satisfied 


23. United States v. Kuefler, 14 USCMA 136, 33 CMR 348 (1963). 

24. United States v. Callaghan, supra note 17, United States v. 
Moore, 12 USCMA 696, 31 CMR 282 (1962) and United States v. 
Farris, 9 USCMA 499, 26 CMR 279 (1958). 

25. United States v. Thompson, 12 USCMA 438, 31 CMR 24 (1961). 

26. 13 USCMA 635, 33 CMR 167 (1963). 

27. United States v. McIntosh, 12 USCMA 474, 31 CMR 60 (1961). 

28. United States v. Smith, supra note 1. 
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that he has delineated the area of the evidence 
to which his instructions have application. An 
example of tailoring, as to the question of the 
accused’s intent in a larceny case, is found in 
United States v. O’Hara.™ In the area of the 
voluntariness of an accused’s confession, the 
president should carefully weigh the evidence 
before instructing the court. Here again the 
president must be sure that the court clearly 
understands what is relied upon by the accused 
to claim that he was deprived of his freedom of 
choice in deciding to make a statement or to re- 
main silent. A failure to tailor instructions in 
this area will not be cured by compelling evi- 
dence of guilt,** and it is this legal circumstance 
which dictates that a president should give par- 
ticular attention to instructions concerning the 
voluntariness of an accused’s confession. 


INFORMING THE COURT OF THE EFFECT OF THE 
ISSUE RAISED 


Of equal importance with the giving of an 
instruction on the affirmative defense raised by 
the evidence or on the voluntariness of the 
accused’s confession is informing the court of 
the effect of such evidence. For example, with 
regard to instructions on voluntariness of an 
accused’s confession, the president must inform 
the court members that the burden of proof is 
upon the government to show voluntariness and 
if they are not convinced beyond a reasonable 
doubt that the accused’s confession was volun- 
tary, then they must disregard the confession.” 
An instruction is not complete unless it calls to 
the attention of the court the particular issue 
raised and contains directions as to how this 
issue is to be weighed by the court in determin- 
ing the innocence or guilt of the accused.* If 
the instruction is vague or indefinite in this 
area, appellate reviewing authorities would not 
presume that the court fully understood the 
issue presented.* 

It cannot be overly emphasized that the presi- 
dent should approach the question of what in- 
structions he shall give carefully and with due 
deliberation in light of the evidence presented. 
With regard to affirmative defenses, he should 
give special attention to the elements of the 
offenses charged and then look to the evidence 
presented by the defense to see how this evi- 





29. 14 USCMA 167, 33 CMR 379 (1963). 

80. United States v. Acfalle, 12 USCMA 465, 31 CMR 51 (1961); 
United States v. Shank, 12 USCMA 586, 31 CMR 172 (1961). 

31. United States v. Tanner, 14 USCMA 447, CMR 227 (1964). 

32. United States v. Traweek, 16 USCMA 50, 36 CMR 206 (1966); 
United States v. Odenweller, 13 USCMA 71, 32 CMR 71 (1962). 

33. United States v. Lombardi, 14 USCMA 466, 34 CMR 246 (1964). 

34. United States v. Sanders, 14 USCMA 524, 34 CMR 304 (1964). 
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dence tends to excuse the conduct of the accused 
or rebuts the allegations contained in the offenses 
charged. If the evidence of the defense is 
addressed to a contest over the admission of cer- 
tain government evidence, such as the accused’s 
confession, the president should spell out in his 
instructions where the contest lies in the evi- 
dence and how the court members are to con- 
sider these facts in arriving at their findings in 
the case. By making a deliberate and critical 
evaluation of all of the evidence before the court 
tending to exonerate the accused or legally ex- 
cuse his conduct in light of the offenses charged, 
the president can best avoid the pitfall of in- 
correctly presenting the theory or theories of the 


. defense and thereby possibly misleading the 


court. Because it is the duty of the president 
to instruct on the issues raised by the evidence, a 
wrong instruction is error ** just as is the failure 
to give any instructions. Even a defense counsel 
may misinterpret the legal effect of the evi- 
dence he has presented to the court,*’ so the 
president must assure himself that he has 
properly identified the issue before he instructs 
to avoid any fair risk of a miscarriage of justice. 


LIMITING INSTRUCTIONS 


During the course of a trial, the president may 
be required to give instructions limiting the 
scope of the consideration that the court may 
give to certain evidence presented. He may 
also be required to direct the court that it should 
not consider certain incompetent evidence which 
has found its way before the court. 

Possibly the most common type of evidence 
which requires the president to instruct on his 
own motion, is evidence of other misconduct by 
the accused, not charged. In United States v. 
Turner,* the Court of Military Appeals indi- 
cated that evidence of other offenses or miscon- 
duct is admissible for certain limited purposes.*® 
If the evidence of other misconduct only tends 
to characterize the accused as a “criminal type”, 
then it is not relevant and should be excluded. 
It is the duty of the president to affirmatively 
point out to the court the limited purpose for 
which such evidence was admitted, and to advise 
the court that they should not consider this evi- 
dence on the general issue of guilt or innocence 
of the accused except in the limited area for 





35. United States v. Tucker, 14 USCMA 376, 34 CMR 156 (1964). 

36. United States v. Cooley, 16 USCMA 24, 36 CMR 180 (1966). 

37. United States v. Roberson, 12 USCMA 719, 31 CMR 305 (1962); 
United States v. Lewis, 14 USCMA 79, 33 CMR 291 (1963). 

38. 16 USCMA 80, 36 CMR 236 (1966). 

39. MCM, 1951 para. 138g; United States v. Pavoni, 5 USCMA 591. 
18 CMR 215 (1955). 





which the evidence is offered.*® Such limiting 
instructions should be given to the court near the 
time of the admission of such evidence,*! rather 
than waiting until giving instructions on the 
findings, to avoid any possibility of prejudice to 
the accused. The failure to give limiting in- 
structions, in a close case, will result in having 
to reverse the accused’s conviction and to order a 
rehearing if there is a fair risk that the accused 
was prejudiced by the omission of instructions 
as to the limited purpose of the evidence 
introduced.*? 

The president must be careful in considering 
the effect of the introduction of certain evidence 
before the court, for if the evidence has no legiti- 
mate probative value he must affirmatively ad- 
vise the court to totally disregard the evidence. 
In United States v. O’Neal,*® evidence came be- 
fore the court that the accused was involved in 
other acts of misconduct which were not admis- 
sible even foralimited purpose. The law officer 
correctly informed the court that they must com- 
pletely disregard all mention of the matter. 
The Court of Military Appeals held that under 
the circumstances of this case the instructions 
properly purged any prejudice to the accused 
from the admission of the improper evidence. 
In United States v. Patrick,** in which improper 
hearsay was solicited from a witness, the Court 
of Military Appeals held that ordinarily the ad- 
mitting of improper evidence may be cured by 
instructing the court not to consider the evi- 
dence and striking the evidence from the record. 
The principles which these cases make clear is 
that when a president is confronted with an 
improper incident during the course of the trial, 
he must in a timely manner instruct the court to 
disregard the matter presented—completely— 
and to strike the evidence from the record.* 
(Matter “stricken from the record” neverthe- 
less physically remains in the verbatim written 
record of trial.) The importance in taking this 
two-fold action is to eliminate any possibility 
that the court may disregard the matter as to 
findings but feel free to consider the matter in 
sentencing the accused. In United States v. 
Gewin,** the Court of Military Appeals pointed 
out that limiting instructions to disregard im- 


40. 
41. 
42. 





United States v. Donley, 15 USCMA 530, 36 CMR 28 (1965). 
United States v. Yanuski, 16 USCMA 170, 36 CMR 326 (1966). 
United States v. Beaty, 15 USCMA 418, 35 CMR 390 (1965); 
United States v. Lewis, 14 USCMA 79, 33 CMR 291 (1963); 
United States v. Back, 13 USCMA 568, 33 CMR 100 (1963). 

16 USCMA 33, 36 CMR 189 (1966). 

8 USCMA 212, 24 CMR 22 (1957). 

On the question of striking testimony from the record and the 
need for limiting instructions see United States v. Hurt, 9 
USCMA 735, 27 CMR 3, 45 (1958). 

14 USCMA 224, 34 CMR 4 (1963). 


43. 
44, 
45. 


46. 
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proper evidence must be definite so that the court 
understands that they must not consider the im- 
proper matter either as to findings or as to 
sentence.*? 


CERTAIN SPECIAL AREAS REQUIRING SUA 
SPONTE ACTION BY THE PRESIDENT 


THE EFFECT OF EVIDENCE IN JOINT OR COMMON 
TRIALS 


When two or more accused are being tried be- 
fore the same court-martial the president should 
instruct the court that evidence which is ad- 
mitted only against one accused should not be 
considered by the court against the other ac- 
cused in determining his guilt or innocence. 
The president should also instruct the court, 
prior to the closing to vote on sentence, that each 
accused should receive individualized considera- 
tion by the court in arriving at a sentence for 
each accused. 


ARGUMENTS BY COUNSEL 


Another problem area to which the president 
must be alert is the circumstance wherein the 
trial counsel exceeds the bounds of fair argu- 
ment either on findings or on sentence. One 
such argument which the president should not 
allow is an implications by trial counsel that the 
failure of the accused to testify should be 
weighed against the accused in a determination 
of his guilt or innocence.*® Any comment on 
this is improper. If it becomes apparent that 
the import of trial counsel’s comments is that 
this circumstance should be weighed against the 
accused, the president should instruct trial coun- 
sel that his argument is improper and advise the 
court that the accused has a right not to take the 
stand and to place the burden of proving his 
guilt, beyond a reasonable doubt, upon the gov- 
ernment. The president should further include 
in this instruction an admonition to the court 
that it should not consider the fact that the ac- 
cused did not elect to take the stand for any pur- 
pose, and to disregard any such implication to 
the contrary in the argument of trial counsel. 
In this same vein, the president should not allow 
a witness to testify that the accused had refused 
to make a pretrial statement relying on his 
rights under Article 31, Uniform Code of Mili- 
47. If the d has pleaded guilty, then there is no possibility 
that the improper matter was considered on findings and the 
president should specifically call to the attention of the court 
that the matter will not be considered by the court in its sen- 
tencing deliberati United States v. Browder, 15 USCMA 416, 
35 CMR 438 (1965) and United States v. Warborg, 16 USCMA 32, 
36 CMR 188 (1966). 

United States v. Baca, 14 USCMA 76, 33 CMR 288 (1963); 


United States v. Oliver, 14 USCMA 192, 33 CMR 404 (1963). 
49. United States v. Russell, 15 USCMA 76, 35 CMR 48 (1964). 
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48. 





If such testimony has come be- 


tary Justice. 
fore the court, the president should direct the 


court to disregard this testimony. If during 
arguments on sentence it becomes apparent that 
counsel is urging improper matters on the 
court ™ or is urging the court to consider matters 
not in evidence,®* the president should call to 
trial counsel’s attention the impropriety of his 
argument and instruct the court to disregard 
such matter and the argument of trial counsel 
insofar as it may tend to suggest that the court 
may consider these improper factors in arriving 
at its sentence. 


TESTIMONY OF AN ACCOMPLICE 


In United States v. Lell,®* the Court of Mili- 
tary Appeals held that the law officer was re- 
quired to give a special instruction on the 
credibility of an accomplice’s testimony. If the 
evidence of record is in conflict as to the partici- 
pation of the accused in the offense charged or 
where the sole evidence concerning the accused’s 
guilt was that of a purported accomplice, the 
president should give a special instruction to 
the court on the weight and credibility of the 
purported accomplice’s testimony. The giving 
of a general instruction as to the credibility of 
witnesses is not enough to call this particular 
circumstance to the attention of the court. 


INSTRUCTIONS ON SENTENCE 


The president of a special court-martial must 
advise the members of the court, prior to their 
closing to vote on a sentence, of the maximum 
permissible limits of punishment which they 
may impose on the accused.®* The provisions of 
the Manual for Courts-Martial, United States, 
1951, paragraph 127c, Section B, allow the im- 
position of a bad conduct discharge as an addi- 
tional punishment in two instances. The first 
is where there is presented evidence of two or 
more previous convictions; and the second is 
where the accused is found guilty of two or more 
offenses for none of which a bad conduct dis- 
charge is authorized, but the total amount of im- 
posable confinement is six months or more. 
When the first of these provisions is used to 
authorize a bad conduct discharge, the Court of 





United States v. Jones, 16 USCMA 22, 36 CMR 178 (1966); 
United States v. Andrews, 16 USCMA 20, 36 CMR 176 (1966). 
Compare United States v. Tackett supra note 18, where trial 
counsel urged the court to compare the confession of one ac- 
cused against the sworn testimony of another accused. 

United States v. Johnson, 12 USCMA 602, 31 CMR 188 (1962). 
16 USCMA 32, 36 CMR 188 (1966); see also United States v. 
Stephen, 15 USCMA 314, 35 CMR 286 (1965). 

United States v. Winborn, 14 USCMA 277, 34 CMR 57 (1963). 
United States v. Turner, 9 USCMA 124, 25 CMR 386 (1958). 


51. 


53. 


54. 
55. 
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Military Appeals has held that the president of 
the court must inform the members that the bad 
conduct discharge was imposable only because 
of the previous convictions.** It would also 
seem appropriate to advise the court of the rea- 
son for allowing a bad conduct discharge where 
the only authority is the other provision of Sec- 
tion B, paragraph 127c, supra. If the accused 
has entered pleas of guilty and the president has 
advised him of the permissible maximum pun- 
ishment which would be allowed under the con- 
tingencies outlined above,” he should further 
advise the court of such circumstances prior to 
closing to vote on a sentence to avoid any possi- 
bility of confusion or claim that the court was 


not aware of this circumstance at the time it 


closed. 


INSTRUCTIONS ON INTERLOCUTORY QUESTIONS OF 
LAW 


Another problem in the area of instructions 
by the president involves the rulings which are 
made by the president on interlocutory questions 
which arise during the course of a trial. As 
previously indicated, the president rules subject 
to the objection of the other members of the 
court.** The question, succinctly put, is whether 
the president must instruct the court on the 
issue involved, so that the court may intelli- 
gently decide whether the ruling of the presi- 
dent is correct. This problem has not yet been 
directly considered by the Court of Military Ap- 
peais. The procedure outlined in paragraph 
57c, Manual for Courts-Martial, United States, 
1951, only states that if there is an objection by 
one of the members of the court, the president 
will close the court and a vote will be taken." 
No requirement is stated that the president must 
first instruct the court. The rationale behind 
the giving to the members a general right to 
object, in this area, appears to be that it is con- 
sidered that the members have sufficient train- 
ing to determine for themselves whether the 
initial ruling of the president is correct in fact 
and law. The above consideration would lead 
to the conclusion that a president is not required 


(Continued on page 60) 





56. United States v. Toney, 16 USCMA 296, 36 CMR 452 (1966); 
United States v. Geter, 15 USCMA 209, 35 CMR 181 (1965); 
United States v. Hutton, 14 USCMA 366, 34 CMR 146 (1964). 
MCM, 1951 para. 70b; United States v. Zemartis, 10 USCMA 353, 
27 CMR 427 (1959). 

Supra note 9. 

MCM, 1951, para. 57e prescribes that when a ruling is made by 
the president of a special court-martial which is subject to ob- 
jection, the president should preface the ruling starting that it is 
subject to objection by any member. Compare ACM S-8171. 
McDonald, 14 CMR 679 (1954). 
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THE FEDERAL TAXATION OF BENEFITS UNDER 
THE RETIRED SERVICEMAN'S FAMILY 
PROTECTION PLAN 


A PRELIMINARY VIEW OF PUBLIC LAW 89-365* 
LIEUTENANT MALLORY J. MILLER, JR., USNR** 


Inequities have existed in the tax treatment of retired members 
who have made an election under the Retired Serviceman’s Family Pro- 
tection Plan and their survivor annuitants. A recent amendment to the 
Internal Revenue Code goes far toward correcting these inequities. 
Lieutenant Miller discusses various hypothetical situations and the 
effect of the new law upon the tax treatment of each. 


I. INTRODUCTION 


HE RETIRED SERVICEMAN’S Family 

Protection Plan (RSFPP), 10 U.S.C. 1431- 
1446, permits a member to elect to reserve part 
of his retired pay in order to provide an annuity 
for his widow and children after his death. To 
do this, the retired member must have taken the 
proper steps while still on active duty,’ namely, 
he must have made an election to come under the 
RSFPP either before his 18th year of service 
creditable for pay purposes, or, if after his 18th 
year, at least 3 years before the first day for 
which retired or retainer pay is granted. Once 
the member has decided to be covered by the 
RSFPP, he cannot change or revoke his RSF PP 
coverage unless the change or revocation is made 
at least 3 years before the first day for which 
retired or retainer pay is granted. 

After a member who signed up for the RSFPP 
(called “making a valid election under Chapter 
73 of Title 10, U.S. Code’) retires, the retired 
pay activity (U.S. Navy Finance Center, Cleve- 





*Author’s note: This article regarding the Federal tax consequences 
of Public L2w 89-365 was prepared and submitted for publication 
prior to the issuance of any implementing regulations by the Internal 
Revenue Service. Therefore, the reader should be aware that the 
ultimate interpretation by the Internal Revenue Service may differ 
from the views expressed herein. Information will be published soon 
after regulations are adopted applying Public Law 89-365. Hope- 
fully, those regulations will be issued in time to permit taxpayers to 
file accurate 1966 Federal income tax returns. 

**Lieutenant Miller is presently assigned to the Income Tax Branch 
in the Civil Law Division of the Office of the Judge Advocate Gen- 
eral. He received his B.B.A. degree from Texas Western College 
in 1959 and the degree of LL.B. from the University of Texas in 
1962. He is a member of the State Bar of Texas and the American 
Bar Association and has been admitted to practice before the United 
States Supreme Court, the Tax Court of the United States and the 
United States Court of Military Appeals. 

1. Inactive reservists must make an election before they reach 57 

years of age. 


land, for Navy retirees) takes the member’s 
age and his eligible beneficiaries’ ages on the 
date of the member’s retirement, computes the 
“RSFPP reduction factor” (a percentage figure 
of retired pay), and multiplies that RSFPP re- 
duction factor against retired pay. The result 
is the “RSFPP reduction”, which is a dollar 
amount of retired pay. This dollar amount 
(the RSFPP reduction) is subtracted from re- 
tired pay, and the retired member is paid the 
amount remaining (called “reduced retired 
pay”). 

The beneficiaries receive the RSFPP reduc- 
tions, after the member dies, in the form of an 
annuity equal to 14, 4, or 4% of the member’s 
reduced retired pay (depending on the member’s 
election). The annual RSFPP reductions are 
similar to reductions in civil service annuities 
which the surviving beneficiary gets back when 
the first annuitant dies. The money that the 
beneficiaries receive after the member’s death 
is paid out to them in monthly installments. 
This arrangement is called the “survivor an- 
nuity,” and it lasts until the widow dies or re- 
marries and the children pass age 18 or marry, 
depending upon the type of survivor annuity the 
member elected for his beneficiaries. 

Before 1966, the RSFPP reduction was in- 
cluded in the retired member’s gross income. 
Further, the present value of the survivor an- 
nuity on the retired member’s date of death was 
included in his gross estate for Federal estate 
tax purposes. The aggregate of the RSFPP 
reductions constituted an “investment in the 
contract,” or a cost of the annuity, which was 
recouped by the survivor out of current annuity 
payments over the survivor’s life expectancy 
using the exclusion ratio. 
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The act of March 8, 1966,? enacted new sec- 
tion 122 of the Internal Revenue Code of 1954 
(26 U.S.C. 122) ,* providing in part, that, in the 
case of a member or former member who had 
elected RSFPP coverage, “* * * gross income 
does not include the amount of any reduction 
after December 31, 1965, in his retired or re- 


tainer pay by reason of such election.” Section 
122 also provides a special cost recovery rule 
that permits retirees and annuitants to recoup 
tax-free all of the previously unrecovered pre- 
1966 RSFPP reductions plus all deposits made 
pursuant to section 1438 of Title 10, U.S. Code,‘ 
out of 1966 and later years’ taxable retired pay 
and survivor annuities. Public Law 89-365 
also amends other sections of the Internal 
Revenue Code of 1954 to provide that the pres- 
ent value of the survivor annuity on the retired 
member’s date of death is no longer included 
in his gross estate, that electing RSFPP cover- 
age does not constitute a taxable gift under the 
Federal gift tax law, that the survivors have no 
“cost” in the annuity (except for unrecovered 
deposits and pre-1966 RSFPP reductions) and 
that the $5,000 employee death benefit extends 
to survivor annuitants of members retired for 
disability who died after 1965 but before reach- 
ing “retirement age.” 

The purpose of this article is to explain the 
Federal taxation of the retired member’s 
reduced retired pay and his survivor’s annuity. 


II. THE FEDERAL TAXATION OF RETIRED PAY TO 
MEMBERS WHO HAVE ELECTED RSFPP COVER- 
Af & AND WERE RETIRED FOR AGE OR YEARS 
Ok SERVICE 


A. NONDISABILITY RETIREMENT 


In the case of the nondisability retiree, the 
general rule in section 122(a) of the Code ap- 
plies. That is, the RSFPP reduction is not 
included in such retired member’s gross income. 
For example, assume that active duty pay was 
$10,000 per year, that the member retired after 
24 years of active service, that retired pay ° is 
$6,000 (24x214% X$10,000) and that the 
RSFPP reduction is $600. Section 122(a) is 
applied as follows: 





2. Act of March 8, 1966, Pub. Law 89-365, 80 Stat. 32. 

3. Hereinafter referred to as the Code. 

4. “Sec. 1438. Deposits for amounts not deducted. If, for any 
period, a person who has been retired or has become entitled to 
retired or retainer pay, and who has elected an annuity under 
this chapter, is not entitled to retired or retainer pay, he must 
deposit in the Treasury the amount that would otherwise have 
been deducted from his pay for that period to provide the an- 
nuity. (Aug. 10, 1956, ch. 1041, 70A Stat. 110.)” 

5. Military retired pay computation formulas are prescribed in 
chapter 71 of title 10, U.S. Code. 
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ee nee oS $6, 000 
Less RSF PP reduction —10%-_-_------------- —600 
meaeeed Retires Pay... .........-_..=. $5, 400 








Under prior law, the RSFPP reduction was in- 
cluded in gross income and the retired member 
paid taxes on the $6,000. Under new section 
122(a), the retired member pays taxes only on 
the reduced retired pay of $5,400, and his Wage 
and Tax Statement, Form W-2, would show 
$5,400 as wages subject to income tax withhold- 
ing. In other words, the RSFPP reduction is 
no longer part of his gross income. 


B. NONDISABILITY RETIREMENT WITH DUAL COM- 
PENSATION ACT FORFEITURE 


Assume that the member retired from active 
duty on January 1, 1966, and worked as a civilian 
employee of the Federal Government during all 
of the year. Assume further that he was sub- 
ject to the retired pay forfeiture provisions of 
the Dual Compensation Act, 5 U.S.C. 3102(a), 
now codified in 5 U.S.C. 5532(b) by Public Law 
89-554. His taxable retired pay is computed as 
follows: 


fa eee $6, 000 
Less RSFPP reduction—10%-_-_____-___-__ — 600 
Reduced Retired Pay 2 --- $5,400 





Less Dual Compensation Act forfeiture_..._ —2, 000 


Taxable Net Retired Pay.............._ $3, 400 





The retired member’s Form W-2 shows $3,400 
as wages subject to withholding. The Dual 
Compensation Act forfeiture formula * permits 
the retired member to keep the first $2,000 plus 
14 of the remainder of retired pay (14 of $4,000 
in this case). The balance, or $2,000, is 
forfeited.’ 


C. NONDISABILITY RETIREMENT WITH MILITARY 
RETIRED PAY WAIVER IN ORDER TO RECEIVE 
VETERANS ADMINISTRATION DISABILITY COM- 
PENSATION 


Some nondisability retirees obtain disability 
ratings from the Veterans Administration for 
disabilities for which the member was not eli- 
gible for physical disability retirement. The 
law (38 U.S.C. 3105) requires a retired member 
to waive a portion of his military retired pay in 
order to receive an equal amount of Veterans 

6. 5 U.S.C. 3102(a), now codified in 5 U.S.C. 5532(b) by Public Law 
% Shiliey pay procedures are uniform that the RSFPP reduction 
in retired pay is ignored when computing the amount of the Dual 

Compensation Act forfeiture, even though that practice has never 


been tested in the courts or ruled on by the Comptroller General 
of the United States. 








Administration disability compensation. As- 
sume that the retired member waived $1,000 of 
his military retired pay in order to receive $1,000 
nontaxable disability compensation from the 
Veterans Administration. His taxable military 
retired pay is computed as follows: 











OUR, TOOUIN® POs oo sk hee $6, 000 
Less RSFPP reduction—10%___-___--___- —600 
Reduced Retired Pay.._......_..._...._.._ $5, 400 
Less VA waiver - —1,000 
Taxable Net Retired Pay_......_.._-______ $4, 400 





The retired member’s Form W-2 will show 
$4,400 as wages subject to withholding. 


D. NONDISABILITY RETIREMENT WITH BOTH VA 
WAIVER AND DUAL COMPENSATION ACT 
FORFEITURE 


Where the retired member has waived mili- 
tary retired pay in favor of Veterans Admin- 


istration disability compensation and is at the 


same time subject to the Dual Compensation 
Act, his Dual Compensation Act forfeiture will 
be computed after the VA waiver is taken into 
account. This procedure is based on Comp- 
troller General decision number B-131490, 36 
Comp. Gen. 799, holding that a waiver of mili- 
tary retired pay in order to receive Veterans 
Administration disability compensation reduces 
the amount of legally authorized retired pay by 
the amount waived. The Dual Compensation 
Act forfeiture is then computed on the amount 
of retired pay remaining. Using the same basic 
example above, the computation of the Dual 
Compensation Act forfeiture is as follows: 








Bi a ee $6, 000 
Po? So ee ees ee ee —1, 000 
eee en ee $5, 000 
PE GON BE PO oon oo eee ease — 2,000 
a eee $3, 000 
an: ae I se eee —1, 500 
Dual Compensation Act forfeiture_______-- $1, 500 








Then the Dual Compensation Act forfeiture 
is applied in the computation of Taxable Net 
Retired Pay as follows: 











Total Batived Pay.ccu-=..s55-5..-.- ce ee $6, 000 
Less RSFPP reduction—10%-_-__---------- — 600 
Heaucea Hetived Pay............—..--.=-- $5, 400 
SRV WI eae sce bon anucs —1, 000 
Adjusted Reduced Retired Pay_----------- 4, 400 
Less Dual Compensation Act forfeiture___._. —1, 500 
Tasauie Net Retired Pay ................. $2, 900 








The retired member’s Form W-2 will show 
$2,900 as wages subject to withholding. 


Ill. THE FEDERAL TAXATION OF DISABILITY RE- 
TIRED PAY COMPUTED ON THE BASIS OF 
YEARS OF SERVICE PAID TO MEMBERS WHO 
HAVE ELECTED RSFPP COVERAGE 


A member who is retired for physical dis- 
ability under chapter 61 of title 10, U.S. Code, 
may elect to have his disability retired pay com- 
puted on the basis of either his years of service 
or his percentage of disability. Section 104 
(a) (4) of the Code provides that military dis- 
ability retired pay is not included in gross in- 
come. But section 1403 of title 10, U.S. Code, 
provides that any portion of disability retired 
pay that exceeds the retired pay the member 
would receive if it were computed on the basis 
of percentage of disability may not be excluded 
from gross income. For example, a member, 
whose basic pay was $10,000 per year after 24 
years of active service, and whose percent- 
age of disability was rated at 40%, has the 
option of receiving disability retired pay of 
$6,000 (24 years X 214% per year $10,000 
basic pay) or $4,000 (40% disability x $10,000 
basic pay). Assume that the member elected 
to receive $6,000 disability retired pay com- 
puted on the basis of his years of service. The 
limitation rule in 10 U.S.C. 1403 provides that 
the portion exceeding percentage of disability 
multiplied by basic pay is not exempt. 

I i a 8 ee $10, 000 

Disability retired pay computed on the basis 

of years of service (242% % X$10,000) __ 

Disability retired pay computed on the basis 

of percentage of disability (40% xX 
SOO  Scnneacenucceme eon desees 
Excess taxable portion of disability retired 
pay under the limitation of 10 U.S.C. 
TON cnc aceacnceetocseeseeoeeee eee $2, 000 
Total Taxable Exempt 
$6,000 $2,000 $4,000 


$6, 000 


$4, 000 


Disability retired pay_--- 








This disability retiree would receive $6,000, but 
his Wage and Tax Statement, Form W-2, 
would show only $2,000 as taxable wages sub- 
ject to income tax withholding. On his Federal 
income tax return, the disability retiree would 
report the $2,000 as wages. 

Having considered the foregoing, we can now 
examine the effects of RSFPP reductions, Dual 
Compensation Act forfeitures, and VA waivers 
on disability retired pay. 


A. DISABILITY RETIREMENT 
New section 122(a) of the Code provides that 
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gross income does not include the amount of any 
RSFPP reduction in retired pay. This means 
that current RSFPP reductions are fully de- 
ducted from the taxable portion of disability 
retired pay. For example: 


Total Taxable Exempt 

Disability Retired Pay... $6,000 $2,000 $4,000 
Less RSFPP reduction— 
Be swcmiwuaccatauss 


— 600 — 600 0 





Reduced Retired Pay_--_-- $5,400 $1,400 $4,000 








In this case, the retired member’s Form W-2 
will show $1,400 as wages subject to with- 
holding. 


B. DISABILITY RETIREMENT AND DUAL COMPEN- 
SATION ACT FORFEITURES 


Internal Revenue Service Revenue Ruling 
55-155, C.B. 1955-1, 245, held that members who 
retired for disability and thereafter became sub- 
ject to the Dual Compensation Act would have 
the Dual Compensation Act forfeiture appor- 
tioned between the taxable and exempt portions 
of disability retired pay on the same ratio that 
those two portions bore to total retired pay. 
The Dual Compensation Act forfeiture is thus 
apportioned : 











Total Taxable Exempt 
(34) (4%) (%) 
Disability Retired Pay... $6,000 $2,000 $4,000 
Less RSFPP Reduction— 
kate St — 600 — 600 0 
Reduced Retired Pay... $5, 400 $1,400 $4,000 
Less Dual Compensation 
Act forfeiture _._____ —2,000 —667 —1, 333 
Net Retired Pay. ._-_-- $3,400 $ 733 $2,667 








The retired member’s Form W-2 would show 
$733 as wages subject to withholding. The 
balance of retired pay received is exempt. 


C. DISABILITY RETIREMENT AND VETERANS AD- 
MINISTRATION DISABILITY COMPENSATION 


Internal Revenue Service Revenue Ruling 
55-88, C.B. 1955-1, 241, held that when a re- 
tired member waived part of his retired pay in 
order to receive Veterans Administration dis- 
ability compensation, that waiver applied first 
to the exempt portion of disability retired pay. 
In our example, the combination of disability 
retired pay and a $1,000 VA waiver is computed 
as follows: 
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Total Taxable Exempt 
Disability Retired Pay__ $6,000 $2,000 $4,000 
Less RSFPP reduction— 

2 SRE —600 —600 0 
Reduced Retired Pay... $5,400 $1,400 $4,000 
Less VA waiver____-_-- —1, 000 0 —1,000 
Net Retired Pay_____-_- $4,400 $1,400 $3,000 








The retiree’s Form W-2 will show $1,400 as 
wages subject to withholding. By electing to 
waive part of his military disability retired pay, 
the retired member in this example has not 
changed his taxable income picture. If more 
than the exempt portion of disability retired 
pay was waived, then the excess of the VA 
waiver over the exempt portion would carry over 
against, and thereby reduce, taxable retired pay. 


D. DISABILITY RETIREMENT, VETERANS ADMIN- 
ISTRATION DISABILITY COMPENSATION, AND 
DUAL COMPENSATION ACT FORFEITURES 


The combination of these three elements on 
the retired pay of a retired member who has 
elected RSFPP coverage is illustrated as 
follows: 


Total Taxable Exempt 











Disability Retired Pay. $6,000 $2,000 $4,000 
Less RSFPP Reduc- 

tion—10% ~--------- —600 —600 0 
Reduced Retired Pay... $5,400 $1,400 $4,000 
Less VA waiver__..---- —1, 000 0 —1,000 
eee $4,400 $1,400 $3,000 
Less Dual Compensa- 

tion Act forfeiture.. —1,500 —500 —1,000 
Net Retired Pay__---- $2, 900 $900 $2,000 














Since VA waivers reduce retired pay subject 
to the Dual Compensation Act,® the forfeiture 
is only $1,500 and Form W-2 would show $900.° 
The Internal Revenue Service may hold that the 
forfeiture is apportioned on the basis of reduced 
retired pay less VA waivers, if any, with the 
result that the $500 forfeiture above will become 
$477 and the $667 in IIIB will be $519. 





8. 36 Comp. Gen. 799 (1957). 

9. Notice that in Part III.B., the retired member has taxable retired 
pay of $733 resulting from the Dual Compensation Act forfeiture, 
whereas, if he also receives Veterans Administration disability 
compensation, his taxable retired pay increases to $900. This in- 
crease in taxable retired pay is not, however, the complete pic- 
ture. Assume that the retired member is employed by the Federal 





The retired member electing RSFPP cover- 
age need report as income only the amount 
shown as wages subject to withholding. He has 
no complicated formulas to worry about, 
whether he is retired for age or years of service 
or retired for physical disability. 


E. DISABILITY RETIREMENT AND THE “SICK PAY” 
EXCLUSION UNDER SECTION 105(d) OF THE 
INTERNAL REVENUE CODE OF 1954 (26 U.S.C. 
105 (d) ) 


Members retired for physical disability and 
not subsequently employed by the Federal Gov- 
ernment may deduct from the taxable portion 
of their retired pay the “sick pay” exclusion 
under section 105(d) of the Code until they 
reach “retirement age.” ?® Additional infor- 
mation on this subject may be found in annual 
editions of “Your Federal Income Tax,” IRS 
Publication No. 17, and in “Federal Income Tax 
Information for Service Personnel,” NAVSO 
P-1983. 


IV. THE FEDERAL TAXATION OF DISABILITY RE- 
TIRED PAY COMPUTED SOLELY ON THE BASIS 
OF PERCENT OF DISABILITY 


Even though disability retired pay computed 
on the basis of percentage of disability is fully 
exempt under section 104(a) (4) of the Code, 
current RSFPP reductions in such disability 
retired pay may not be deducted from other 
sources of gross income (such as interest, div- 
idends, rents, royalties, wages, etc.). Fur- 
ther, current RSFPP reductions may not be 
accumulated as “consideration for the contract” 
recoverable by survivor annuitants just as cur- 
rent RSFPP reductions may not be accumulated 
in the case of nondisability retirees and their 
survivor annuitants.™ 


V. RECOVERY OF PRE-1966 RSFPP REDUCTIONS 
IN RETIRED PAY AND DEPOSITS MADE PUR- 
SUANT TO 10 U.S.C. 1438 
New section 122(b) of the Code takes into 

account those cases in which a retired member 





Government at a salary of $8,000. The combination of his dis- 
ability retired pay and his civilian salary produces receipts of 
$11,400, of which $8,733 is taxable. If this retiree waives $1,000 
of his retired pay to receive Veterans Administration disability 
compensation, the combination of retired pay, VA compensation, 
and civilian salary produces receipts of $11,900, of which only 
$8,900 is taxable. A $500 increase in receipts produces only a 
$167 increase in taxable income. The $500 increase is found in 
the Dual Compensation Act forfeiture. 

- Revenue Ruling 58-43, C.B. 1958-1, 45, as amplified by Revenue 

Ruling 59-26, C.B. 1959-1, 29. 

See Part V., below, for a discussion of the fully exempt disability 

retiree’s “consideration for the contract’ recoverable by survivor 

annuitants. 
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has already included in his income subject to tax 
more retired pay than he actually received. As 
will be recalled, under prior law, the RSFPP 
reduction was included in the retired member’s 
gross income and his taxable retired pay was 
computed as though he had not elected RSFPP 
coverage. In such cases his taxable net retired 
pay (total retired pay less RSFPP reductions, 
‘VA waivers and Dual Compensation Act for- 
feitures, if any) is excluded from gross income 
in 1966 and subsequent years until the amount 
so excluded equals the total amount of his pre- 
1966 RSFPP reductions and all deposits made 
pursuant to 10 U.S.C. 1488. For example, as- 
sume that the member retired for years of serv- 
ice (nondisability) on January 1, 1956, with a 
$600 per year RSFPP reduction and retired pay 
of $6,000 per year. Prior to January 1, 1966, 
this retiree would have reported for tax pur- 
poses a total of $60,000 ($6,000 per year times 
10 years) but he would have received only 
$54,000 ($5,400 annual reduced retired pay 
times 10 years). The total RSFPP reductions 
for the period, $6,000, is treated as the retiree’s 
“consideration for the contract.” This con- 
sideration for the contract is then excluded from 
all retired pay received in 1966 and subsequent 
years until the amount so excluded equals the 
“consideration for the contract” of $6,000. 
Thereafter, the retiree’s retired pay is included 
in gross income. 
1966 Consideration for the contract as of 
January 1, 1966 (Total pre-1966 
RSFPP reductions) $6, 000 
Less 1966 taxable reduced retired pay_—5, 400 





Consideration for the contract unre- 











covered as of January 1, 1967_____- $ 600 
Income from retired pay taxed a 
RS ee ae ees ee $ 0 
1967 Consideration for the contract unre- 
covered as of January 1, 1967_.____ ‘$ 600 
1967 taxable reduced retired pay____- $5, 400 
Consideration for the contract unre- 
covered as of January 1, 1968______ $ 0 
Income from retired pay taxed in 
LO A ls 2S ee --- $4,800 
1968 Consideration for the contract unre- 


covered as of January 1, 1968______ $ 0 
1968 taxable reduced retired pay___-_- 





Income from retired pay taxed in 1968_ $5, 400 
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In the foregoing example, the retired member 
recovered all of his “consideration for the con- 
tract” in 1966 and 1967. On his 1966 Federal 
income tax return, the retired member shows 
his taxable retired pay (wages on Form W-2) 
and then excludes that amount from gross in- 
come in Part III, Adjustments, page 2, Form 
1040,?? against his “consideration for the con- 
tract,” leaving an unrecovered balance of 
$600. On his 1967 Federal income tax re- 
turn, the retired member uses up the balance of 
his “consideration for the contract” of $600 by 
writing that amount off against his 1967 tax- 
able retired pay. The excess of his taxable re- 
tired pay over his remaining “consideration for 
the contract” is of course still taxable. 


The special rule in new section 122(b) also © 


covers cases where the retired member after 
retirement elects to receive veterans’ benefits in 
lieu of some or all of his retired pay or where 
the retired member is required to forfeit part 
of his retired pay under the Dual Compensation 
Act. In such cases he may be required to pay 
to the U.S. Treasury an amount equal to the re- 
duction in his retired pay resulting from elect- 
ing the survivor annuity. These deposits are 
made pursuant to section 1438 of title 10, U.S. 
Code, and accrue as “consideration for the con- 
tract.” These amounts are also recoverable in 
full on a tax-free basis from retired pay before 
any of this pay is includible in gross income. 
These deposits may not, however, be deducted 
from other gross income as they are made. 

If the retired member dies before he has fully 
recovered his “consideration for the contract” 
out of current taxable net retired pay, the un- 
recovered portion thereof passes to his sur- 
vivors to be recovered by them out of their 
current annuity payments. See Part VI, below, 
for a discussion of survivor annuities. 

The foregoing rules also apply to members 
retired for physical disability whose retired pay 
is computed on the basis of years of service. 
Section 122(b)(1) of the Code states that the 
recovery of the “consideration for the contract” 
rule applies only to the extent that the amounts 
received as retired or retainer pay would or- 
dinarily be includible in gross income. The 
“consideration for the contract” is therefore re- 
covered out of the amount of disability retired 
pay which remains after applying sections 
122(a), 104(a) (4), and 105(d) of the Code, 5 
U.S.C. 3102 (a), and 38 U.S.C. 3105. 





12, The reader is reminded that final Internal Revenue Service regu- 
lations and 1966 Federal income tax instructions may provide a 
different method of reporting recovery of the “consideration for 
the contract” on 1966 and subsequent years’ Federal tax returns. 
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The disability retiree, whose disability retired 
pay is computed solely on the basis of his per- 
centage of disability, is in a situation slightly 
different from other retirees. Since section 
122(b) (2) of the Code defines “consideration 
for the contract” as including “the total amount 
of the reductions before January 1, 1966, in 
his retired or retainer pay by reason of an 
[RSFPP] election * * * ,” and since recovery 
of the “consideration for the contract” is to be 
made out of the otherwise taxable amounts of 
disability and nondisability retired pay under 
section 122(b) (1) of the Code, the fully exempt 
disability retiree will be unable to recover any 
of his consideration for the contract. He has 
no otherwise taxable retired pay. Unless part 
or all of such member’s retired pay subsequently 
becomes taxable,™* his “consideration for the 
contract” will be recovered by his survivor 
annuitant out of current annuity payments. 

The Internal Revenue Service may take a 
different approach based upon language in the 
House ** and Senate ** reports. In describing 
generally the income tax treatment of an 
RSFPP election, Congress said: 


The bill” also provides a special rule (sec. 122(b) 
of the Code), * * * to provide for those cases where 
a retired serviceman has already included in his 
income subject to tax more retirement pay than he has 
actually received. In such cases his retirement in- 
come is excluded from tax in 1966 and subsequent 
years until the amount so excluded equals this excess 
amount previously included in gross income. * * ** 
(Emphasis added.) 


It is possible that the Internal Revenue Serv- 
ice will rely on the quoted language to hold that 
pre-1966 RSFPP reductions in fully exempt 
disability retired pay cannot constitute any part 
of the “consideration for the contract” since such 
reductions were neither “included in income 
subject to tax” nor “previously included in gross 
income.” Only RSFPP reductions previously 
included in income subject to tax will qualify as 
recoverable “consideration for the contract.” 

The simple answer to such an interpretation 
is that the law provides otherwise. Section 





13. The reader is cautioned that the Internal Revenue Service may 
hold that the sections 104(a) (4) “disability exclusion” and 105(d) 
“sick pay” exclusion may not be taken into account until dis- 
ability retired members have recovered all of their “consideration 
for the contract” under section 122(b) (1) of the Code. 

14. For example, the member is transferred from the Temporary 
Disability Retired List to the Permanent Retired List with a 
smaller percentage of disability. 

15. H. Rept. 1118, 89th Cong., Ist Sess., 1965. 

16. S. Rept. 1004, 89th Cong., 2d Sess., 1966. 

17. H.R. 10625, 89th Cong., as amended in the House of Representa- 
tives, which became Public Law 89-365. 

18. H. Rept. 1118, supra note 15 at pp. 5, 6. S. Rept. 1004 supra note 
16 at p. 4. 





122(b) (2) (A) of the Code includes “the total 
amount” of pre-1966 RSFPP reductions, not 
“the total taxable amount” thereof. It does 
not base the “consideration for the contract” on 
the taxable or exempt character of the retired or 
retainer pay out of which the pre-1966 RSFPP 
reductions were made.?® 

In the case of members retired before 1966, 
finance centers will advise retired members and 
survivors by letter of the amount of pre-1966 
RSFPP reductions (including deposits) unre- 
covered on January 1, 1966. The unrecovered 
“consideration for the contract” is the amount 
that will be deducted each year from current 
retired pay or annuities until the total amount 
thereof has been fully excluded from gross in- 
come. These letters are very important docu- 
ments and should always be retained. 


VI. THE FEDERAL TAXATION OF SURVIVOR 
ANNUITIES 


Under prior law, retired members included 
their RSFPP reductions in gross income, and 
thereby generated an “investment in the con- 
tract” recoverable by survivor annuitants out 
of annuity payments. The annual amount re- 
covered was based on the survivor annuitant’s 
life expectancy (the exclusion-ratio rule), as 
prescribed by section 72(b) of the Code. 

Under new section 122(a) of the Code, 
RSFPP reductions made in retired pay after 
1965 are not included in gross income, and no 
“consideration for the contract” is generated. 
When an eligible beneficiary becomes entitled to 
receive the RSFPP survivor annuity upon the 
death of the retired member, the survivor an- 
nuitant has no cost to recover out of annuity 
payments. The annuitant will, therefore, in- 
clude the full amount of the survivor annuity in 
gross income.”° 

In the case of a survivor annuitant who be- 
came entitled to an annuity before 1966 but had 
not recovered all of her “investment in the con- 
tract” on December 31, 1965, and in the case of 
a survivor annuitant whose retired spouse had 
not recovered all of his “consideration for the 
contract” out of retired pay before his death 





19. Compare the similar language in section 72(c)(1)(A) of the 
Code used to define the “investment in the contract” for purposes 
of the section 72(b) exclusion-ratio rule. Thus, an individual who 
purchases a survivor annuity with tax-exempt income from mu- 
nicipal bonds has no less an investment in the contract recover- 
able out of annuity payments. The fact that the funds invested 
were tax-exempt is immaterial. When the annuity is paid out, the 
survivor receives two kinds of property: (1) the initial invest- 
ment, which is not income, and (2) the profit element, which is 
income and taxable. 

Finance centers report the amounts of each survivor annuity paid 
during the year on U.S. Information Return, Form 1099. 
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after 1965, new section 72(0) of the Code per- 
mits recovery of the remaining unrecovered bal- 
ance. The survivor annuitant excludes all an- 
nuity payments after 1965 from gross income 
until the amount so excluded equals any remain- 
ing “consideration for the contract” not pre- 
viously excluded from gross income by the 
retired member (under section 122(b) of the 
Code) or previously excluded from gross income 
(prior to 1966) by the survivor under the exclu- 
sion-ratio rule. Amounts received thereafter 
by the survivor annuitant are, of course, in- 
cluded in her gross income subject to tax.” For 
both the retired member and his survivor, the 
combination of sections 122(b) and 72(0) of 
the Code provides for the full recovery of the 
consideration for the contract from retired pay 
(or from the survivor annuity to the extent 
necessary) without regard to the life expectancy 
of the retired member or his survivor annuitant 
and without regard to whether or not this full 
amount may be recovered in the first 3 years of 
the annuity. 

For example, assume that a member, after 
electing a 14 annuity for his surviving spouse, 
retired on June 30, 1966, with reduced retired 
pay of $5,400. Assume that the survivor an- 
nuity began on September 1, 1966. The sur- 
vivor annuitant’s 1966 Form 1099 will show 
annuity payments in 1966 of $900 ($2,700 an- 
nual annuity equal to 14 reduced retired pay 
times 14 year). The survivor annuitant will 
report this amount as gross income on line 5 
of Part I.B., Schedule B, on her 1966 Federal 
income tax return.** In 1967, she will report 
$2,700, the full annual amount of the annuity. 

In order to illustrate recovery of previously 
uncovered “consideration for the contract,” as- 
sume that the total “consideration for the con- 
tract” was $7,200, that the retired member died 
before 1966, and that the survivor annuitant had 
recovered $1,500 as of December 31, 1965, using 
the exclusion ratio. Recovery of the remaining 
balance is made in Part I.B., Schedule B, Form 
1040: = 





21. After survivor annuitants have recovered all of the remaining 
“consideration for the contract,” if any, they may not thereafter 
exclude any taxable part of the annuity under sections 104 (a) (4) 
or 105(d) of the Code. These exclusions are granted to the re- 
tiree because of his disability or sickness and are personally re- 
lated to the retiree alone. 

For purposes of this example and the one following, the 1965 
Schedule B of Form 1040 is used. The reader is cautioned that 
final Internal Revenue Service instructions to taxpayers for re- 
porting survivor annuities may prescribe a different reporting 
method or a different income tax form. 

Line numbers refer to the 1965 Schedule B of Form 1040. See 
note 22, above. 
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1966 1967 1968 1969 
line 1 Cost of 
annuity ----- 
line 2 Cost 
rec’d tax 
free in past 
en —1,500 —4,200 —6,900 


$7,200 $7,200 $7,200 





line 3 Remain- 
der of cost_.- 

line 4 Amt 
rec’d this 
ne Ee 2,700 2,700 2,700 


$5,700 $3,000 $300 





portion__..__ 0 0 $2,400 $2,700 





The foregoing illustration also applies where 
the retired member began recovering his pre- 
1966 RSFPP reductions plus any deposits, but 
died before all of the “consideration for the con- 
tract” was recovered. The annuitant reports 
the total consideration on line 1 and the amount 
recovered by the retired member prior to his 
death on line 2, Part I.B., Schedule B, Form 
1040. The remaining computations for the re- 
covery of the unrecovered balance are the same 
as above. 

Survivors will receive letters from the retired 
pay activities stating the total consideration for 
the contract and the cost received tax-free in 
prior years. These items are the starting point 
for reporting income from the survivor an- 
nuity. These letters are very important 
documents and should be retained. 


VII. DEATH OF RETIRED MEMBER AFTER 1965 
AND BEFORE NORMAL RETIREMENT AGE AND 
THE EMPLOYEE’S DEATH BENEFIT (PHYSICAL 
DISABILITY RETIREMENTS) 


Section 101(b) of the Code provides an ex- 
clusion from gross income of amounts not ex- 
ceeding $5,000 received by the beneficiaries or 
the estate of an employee if such amounts are 
paid by or on behalf of an employer and are 
paid by reason of the employee’s death. This 
applies to employees who are retired for physi- 
cal disability prior to “retirement age.” 

Under prior law, the employee’s death benefit 
was not available to survivors of deceased re- 
tired members because the survivor annuity was 
considered as having been purchased by the 
“employee” rather than provided by the “em- 
ployer.” In keeping with the tax treatment of 
current RSFPP reductions under Public Law 
89-365, the survivor annuity is no longer con- 
sidered as being purchased by the “employee.” 
Therefore, it is treated as having been paid by 


JAG JOURNAL 


the employer by reason of the death of the 
employee and in certain cases the survivor an- 
nuity is eligible for the $5,000 income tax 
exclusion for the survivor. 

Those “certain cases” where the survivor 
annuity qualifies are described in section 101 
(b)(2)(D) of the Code. That section provides 
that the employee’s death benefit is not avail- 
able in cases where a retired member who 
elected RSFPP coverage died after attaining 
retirement age. The committee reports ** state 
that in practice the exclusion will be available 
only where the member retired before normal 
retirement age because of disability and dies 
before he attains such age.** 

Those survivor annuitants entitled to the 


: employee’s death benefit will simply add up to 


$5,000 to the “consideration for the contract” ** 
and follow the standard recovery rules. This 
procedure is followed by eligible survivor annui- 
tants without regard to the existence of any 
other “consideration for the contract” and with- 
out regard to prior recoveries of any such other 
“consideration for the contract.” 


VIII. THE RSFPP AND FEDERAL ESTATE AND 
GIFT TAXES 


A. THE ESTATE TAX EXCLUSION 


Public Law 89-365 amends the estate tax 
provisions of the Code” to exclude from the 
gross estate on which the Federal death tax is 
levied the value of an annuity paid under the 
Retired Serviceman’s Family Protection Plan. 
This exclusion, however, does not apply to the 
extent any of the value of the annuity for the 
survivor is attributable to deposits made by the 
deceased serviceman under 10 U.S.C. 1438. 

Where the deceased serviceman had made de- 
posits under 10 U.S.C. 1438, a computation as 
to the present value of the annuity must be 
made. The proportion of the present value 
which is included in the gross estate is the pro- 
portion that the total deposits made by the de- 
cedent pursuant to 10 U.S.C. 1438 bears to the 
total “payments” * made. Thus, where the 
24. H. Rept. 1118, supra note 15 at p. 7. S. Rept. 1004, supra note 16 
25. na a “normal retirement age,” as used in the com- 

mittee reports, and “retirement age,” as used in section 101(b) 

(2) (D) of the Code, is not known. Perhaps the Internal Revenue 

Service will define those terms as meaning the same age used in 

connection with the “sick pay’’ exclusion under section 105(d) 

of the Code and set out in Revenue Ruling 59-26, C.B. 1959-1, 29. 

Presumably, all nondisability retirees have reached “retirement 

age” upon their retirement from active or inactive service. 

26. Section 72(0) of the Code. 
27. Section 2039(c) (4) of the Code. 
28. The ierm “payments” includes both cash deposits made by the 


retired member and reductions made in retired pay by finance 
centers. 








ee # 


ed 





er 


present value of the annuity is $20,000, reduc- 
tions in retired pay were $600, and cash contri- 
butions were $400, the present value of the 
annuity to be included in the gross estate for 
Federal estate tax purposes would be $8,000, 
computed as follows: 


RSFPP reductions made by Finance 





dames ne a oe. ea a eee Sa $600 60% 
Cash deposits made by retired 

I 6s oS 9s etait $400 40% 
Total “payments” made____------- $1,000 100% 








$400 (cash contributions) divided by 

$1,000 (total “payments” made) multipled by 

$20,000 (present value) equals 

$8,000 (amount of present value included in gross 
estate) 


Statements issued by finance centers in these 
cases will show the method of computing the 
present value of the annuity and will caution 
the taxpayer that the computation is subject to 
final determination by the Internal Revenue 
Service. 


B. THE GIFT TAX EXCLUSION 


Public Law 89-365 also amends the gift tax 
provisions of the Code ** to provide that the ex- 
ercise, or nonexercise, by an employee of an 
election to provide an annuity for a survivor in 
lieu of a single pension is not to be considered 
a taxable transfer for gift tax purposes if made 
under the Retired Serviceman’s Family Protec- 
tion Plan. This is the same treatment already 
available in the case of the Civil Service retire- 
ment program and other qualified pension plans. 


C. ESTATE AND GIFT TAX EFFECTIVE DATES 


The estate tax amendment applies with re- 
spect to decedents dying after December 31, 
1965. The gift tax amendment applies with 
respect to calendar years after 1965. 


_ IX. REMOVAL FROM THE TEMPORARY DISABILITY 


RETIRED LIST (TDRL) 


If a member’s name is removed from the 
TDRL, he is entitled under 10 U.S.C. 1439 toa 
refund of the difference between the amounts by 
which his retired pay was reduced to provide the 
annuity and the cost of an amount of term in- 
surance equal to the protection provided for 
his dependents during the period that he was 
on the list. 

Both committee reports * state that it is in- 


29. Section 2517(a) (4) of the Code. 
30. H. Rept. 1118, supra note 15 at p. 7. S. Rept. 1004, supra note 16 
at p. 5. 
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tended that a member whose name is removed 
from the TDRL after 1965 will: be able to ex- 
clude from gross income that portion of the 
refunded amount that he would have been able 
to exclude if he had received the total amount 
during the period he was on the TDRL. 

The word “refund” as used above may mean 
the aggregate reductions made prior to removal 


‘from the TDRL. If so, the cost of an amount 


of term insurance is considered to be nondeduc- 
tible insurance premium. This question is 
under consideration by the Internal Revenue 
Service. 

Refunds may include pre-1966 RSFPP re- 
ductions. If such reductions had not been fully 
recovered after 1965 under section 122(b) (1), 
refund of the unrecovered balance would be en- 
tirely excluded from gross income because the 
RSFPP reduction was subject to Federal in- 
come taxation prior to 1966. Refunds of pre- 
1966 reductions which had been recovered under 
section 122(b)(1) of the Code, and post-1965 
reductions, are includible in gross income to 
the extent that such items would have been 
includible had the retired member actually 
received them.*! 


X. NONRESIDENT ALIENS AND 
ALIEN SURVIVORS 


NONRESIDENT 


A. NONRESIDENT ALIEN RETIRED MEMBERS 


Income Tax Ruling I.T. 3197 * holds that 
where a nonresident alien retired member 
rendered part of his military service within the 
United States, the portion of his retired pay 
applicable to such United States service con- 
stitutes taxable income, in the hands of the re- 
cipient, and subject to withholding tax provi- 
sions.** That part of his retired pay applicable 
to service outside the United States is con- 
sidered to be income having a source outside the 
United States and nontaxable to a nonresident 
alien retired member. 

For example, in the case of disability retired 
pay computed on the basis of years of serv- 
ice, if 4% of the total amount is not excluded 





31. This area is particularly nebulous. Sections 104(a)(4) and 
105(d) of the Code must be considered, along with the 10 U.S.C. 
1403 limitation on the disability compensation exclusion. Finance 
centers will advise members whose names have been removed 
from the TDRL of the total amount of their reductions, the term 
insurance cost, and the net amount of the RSFPP reduction re- 
fund. Until this area is settled, finance centers may further 
advise the taxpayer to consult with his district director to de- 
termine the taxable amount, if any, of an RSFPP refund. 

32. Bureau of Internal Revenue Income Tax Ruling I.T. 3197, C.B. 
XVII-1, 191. 

33. LT. 3197 has been applied to retired and retainer pay credited to 
nonresident aliens for the purpose of withholding tax at the 
source under section 1441 of the Code. 
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under section 104(a) (4) of the Code, as limited 
by 10 U.S.C. 1403, and 1% of that total con- 
stitutes United States source income under I.T. 
3197, then 1% of the total amount (14x14) 
would be includible in gross income of a non- 
resident alien without considering the effect of 
section 122(a) of the Code. Section 122(a) of 
the Code will apply to this 4% taxable. portion 
of the nonresident alien’s disability retired pay. 

The question exists whether section 122(a) 
will reduce the 1% taxable portion by the full 
amount of the RSFPP reduction or by only 4 
of that reduction. That same question exists 
in the case of nondisability retired pay. 

In other respects, the tax treatment of retired 
pay of nonresident alien retired members is 
the same as that for residents and citizens of 
the United States. 


B. NONRESIDENT ALIEN SURVIVORS 


A nonresident alien survivor annuitant of a : 


member who was entitled to exclude part of his 
retired pay under I.T. 3197, by reason of active 
service outside the United States, will be en- 
titled to the same percentage of exclusion with 
respect to her survivor annuity. Parallel 
treatment of Civil Service annuities received by 
retired nonresident aliens now exists in section 
402 (a) (4) of the Code. 

With regard to Federal estate taxes, the 
estate of nonresident alien decedents will be 
entitled to the benefits of section 2039 (c) of the 
Code, as amended by Public Law 89-365. This 
conclusion is based on the fact that under sec- 
tion 2103 of the Code, the gross estate situated 
in the United States is determined under sec- 
tion 2031, which section takes into account the 
valuation under section 2039(c). 

In other respects, the tax treatment of an- 
nuities paid to nonresident alien survivors is 
the same as that for residents and citizens of 
the United States.™ 
34. Annuity payments to nonresident alien survivor annuitants are 

subject to tax withholding at the source under section 1441 of the 


Code to the extent that such items constitute gross income from 
sources within the United States. 
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' the future. 


XI. CONCLUSION 


The object of Public Law 89-365 is to provide 
essentially the same tax treatment under the Re- 
tired Serviceman’s Family Protection Plan 
where provision is made for annuities for sur- 
viving spouses or certain child beneficiaries as 
already is provided in the case of the Civil Serv- 
ice retirement program and other qualified 
pension plans. Thus, where reduced retired pay 
is accepted by members (or former members) 
in order to provide annuities for their survivors, 
the amount of the RSFPP reduction will no 
longer be taxed to the retired members and such 
reductions which have been included in retired 
members’ retirement income in the past may be 
offset against otherwise taxable retired pay in 
The exclusion of up to $5,000 paid 
to a survivor of a decedent which is available 
where an employer makes the payment to a 
beneficiary on account of the death of an em- 
ployee also is now available to survivors of 
deceased members who retired because of dis- 
ability and died before attaining normal retire- 
ment age. In addition, the estate and gift tax 
exclusions available under present law for the 
value of survivor annuities in the case of Civil 
Service annuities and those under other qualified 
pension plans are also available in the case of Re- 
tired Serviceman’s Family Protection Plan 
annuities. 

The income tax amendments generally apply 
to taxable years ending after December 31, 1965, 
or in the case of the employee death benefit ex- 
clusion to those who die after that date. The 
estate tax amendment applies to decedents dying 
after December 31, 1965, and the gift tax 
amendments to gifts made after the calendar 
year 1965. 

Public Law 89-365 goes far in correcting in- 
equities long thought to exist in the tax treat- 
ment of reduced retired pay and survivor 
annuities under the Retired Serviceman’s 
Family Protection Plan. It is welcomed by the 
uniformed services. 


SOME IDEAS ON COLLISION . 
INVESTIGATIONS 


COMMANDER WILLIAM F. WHITE, USNR* 


Commander White picks up the thread from recent JAG JOUR- 
NAL articles concerning collision investigations and contributes some 
suggestions of his own for the officer assigned to seek out the facts lead- 


ing up to the moment of impact. 


The importance of swift gathering of 


detailed positive evidence is emphasized when it is considered that 


inferences may work against the party failing to offer evidence. 


The 


author suggests that the investigator be inventive and resourceful and 
“suspicious and inquisitive enough to not overlook the incredible.” 


EN TWO SHIPS collide at sea an in- 
vestigation or an inquiry of one type or 
another will shortly follow. Much later, per- 
haps two or three years later, the shipowners 
will probably find themselves before a United 
States District Court sitting in admiralty, un- 
less, of course, both are Navy ships. There, each 
shipowner will be seeking to recoup his loss or 
damage by blaming the other for the collision. 
More often than not, much will be at stake, since 
ships, ship repairs and maritime personal injury 
or death claims are not inexpensive. 

Believe it or not, the success of the admiralty 
litigation that, much later, follows the collision 
will rest primarily upon the kind of investiga- 
tion which was made immediately following the 
collision. You, as a naval officer, whether 
lawyer or not, might at any time find yourself 
appointed to investigate a collision or sit upon a 
Court of Inquiry involving one. Very often you 
will have to move rapidly and prepare witnesses 
in short order as collision fact-finding boards 
are quickly convened so that key witnesses may 
testify before their ship sails or they otherwise 
scatter over the seven seas. 

In a recent JAG JOURNAL article, Com- 
mander H. B. Williams wrote generally of the 
approach and procedure to be undertaken by a 
good collision investigator... It is so important 
to conduct a competent collision investigation 
while this can be done that this article is written 





*Commander White is a graduate ef the Hastings College of Law, 
University of California and is a member of the Bars of California, 
Oregon and the United States Supreme Court. His active duty 
during World War II was aboard destroyers and as Armed Guard 
Officer aboard merchant vessels. He is presently engaged in the 
practice of admiralty law in Portland, Oregon, where he is a mem- 
ber of Naval Reserve Law Company 13-2. 
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to supplement that earlier article. It will, how- 
ever, attack the subject from a different direc- 
tion. It is hoped that an insight into burdens 
of proof, some rules of law and a few of the 
guidelines employed by an admiralty judge to 
resolve conflicting evidence will help you, when 
called upon, to investigate a collision compe- 
tently and thoroughly. 

A collision investigator, if not already famil- 
iar with the nautical rules of the road or any 
other statutory law pertinent to the collision, 
will do well to know them before launching into 
an investigation. In that way he will have a 
guideline for his investigation. The importance 
of this is at once apparent when it is realized 
that, under admiralty law, if a ship is found to 
have been guilty of even one statutory fault, 
that ship immediately has the burden of proving 
not only that such statutory fault probably did 
not cause the collision, but that it could not have 
caused or contributed to it. This almost impos- 
sible burden of proof is customarily known as 
the “Pennsylvania Rule’’.? 

Although the blame for a ship collision fre- 
quently turns on only one or two ultimate facts, 
the grist for the mill that produces those facts 
will be comprised of the evidentiary detail that 
you as an investigator will have to procure. 
What orders were given? Were they carried 
out? What were the courses, speeds, lights, and 
signals of the two ships while steaming into the 
jaws of collision? The answers to these and 
many other questions must be established by 
competent and persuasive proof if your ship is 
to be exonerated from fault. 

One simple reason that a collision investiga- 
tion must be thorough and complete is the ad- 
miralty rule that failure of one party to produce 
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an important witness without a good excuse per- 
mits the admiralty court to conclude that if the 
unproduced witness had been called his testi- 
mony would have been adverse to the party 
which failed to produce him. In one undocking 
situation the liability of an assisting tug for 
pushing on a ship’s bow so as to cause the flare 
of the ship’s bow to topple over a $500,000 dock- 
side crane turned upon whether the ship’s pilot 
had ordered the tug to push on the bow. The 
pilot had said no such order was given. The 
tug’s master said it was. It was hard to see, 
at first, how the ship’s mate on the forecastle had 
anything to do with the matter until it was dis- 
covered that, contrary to the custom of the par- 
ticular port, the pilot in this instance had given 
the order over a telephone to the forecastle and 
the mate in turn had relayed the order to the tug. 
Upon the mate’s return from sea, he was inter- 
viewed, with the result that the tug was com- 
pletely exonerated because of the testimony of 
the mate that the critical order was in fact given 
by the pilot. 

The same goes for navigational records—all 
of them. For example, some merchant ships 
turn off their course recorders when on inland 
waters. Even if it was not in operation at the 
time of the collision, be sure to preserve the 
course recorder’s graph showing when it was 
turned off and when it was next turned on. 
Otherwise, the other party may demand to in- 
spect the graph of the course recorder and prej- 
udice your ship’s cause by putting the advocate 
in the position of having to excuse its nonpro- 
duction by claiming it was immaterial because 
the course recorder was not in operation at the 
time of collision. While an “empty” graph 
won’t aid you, its possession will keep it from 
hurting you. 

In a collision, the most important records are, 
of course, the deck log and bell book and the en- 
gine room log and bell book. Quartermaster 
notebooks, as well as navigational charts being 
used at the time, may contain “on the spot” nota- 
tions which should not be overlooked. Of 
course, these records, particularly logs, should 
not be tampered with by either omissions or 
false entries. If tampering shows up, it may 
well destroy the ship’s collision defense.* The 
entry to be made in the deck log reporting the 
collision should be carefully and accurately made 
but not unnecessarily delayed. Ifthe other ship 
in the collision was at fault in any respect, it is 
to be hoped that the deck officer made an entry 
respecting such fault in the log. To claim later 
in an admiralty court that the other vessel’s 
3. Chicago-Silver Palm, 94 F.2d 754 (9th Cir. 1987). 
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running lights were not burning at time of im- 
pact loses its credibility if such fact is not men- 
tioned in the deck log entry purporting to report 
the collision.‘ 

Most important is the fact that the investi- 
gator should keep clearly in mind that positive 
and corroborated evidence is far more persua- 
sive than negative evidence. An excellent ex- 
ample of this principle is found in the recent 
case of the Sun Oil Co. v. The Georgel.’ Itisan 
excellent case to read, as the court’s opinion 
fairly bristles with indicia of a good investiga- 
tion on the part of the Atlantic Sun. In that 
case, the tanker Atlantic Sun had come up the 
Delaware River and had left the channel to 
anchor at night in a moorage area. Eight 


‘minutes after dropping her anchor she was 


rammed by the cargo vessel Georgel which had 
followed the Atlantic Sun up the river. The 
case turned on two ultimate facts: Was the At- 
lantic Sun really anchored in the moorage? Did 
she have her anchor lights burning prior to 
collision? 

As to proving position of the Atlantic Sun, 
the master, corroborated by competent entries 
in his deck log, testified convincingly as to how 
he brought his ship up the river and what he ob- 
served and did to ascertain that his ship was 
well within the moorage. The master was also 
alert enough to order the third mate to take a 
three point bearing and plot the ship’s position 
on the chart within two minutes after the colli- 
sion. Both the master’s action and third mate’s 
plotting were supported in detail by the pilot and 
others on the bridge. Because the Atlantic Sun 
had her course recorder operating it was pos- 
sible for an expert witness to correlate the course 
recorder with entries in the deck log and come 
up with testimony from those records showing 
the ship’s heading and the fact that she was well 
within the moorage area. 

When it came to answering the charge by the 
Georgel that the anchor lights of the Atlantic 
Sun were not burning, the investigator had a 
complete answer. He produced the men aboard 
the Atlantic Sun who gave the order to turn the 
lights on, who turned them on, and who saw 
that they were burning six minutes before the 
collision. Remember, the law presumes that an 
existing physical condition continues to exist, 
but does not presume that an existing condition 
existed prior to its established existence. 

This detailed positive evidence upon presenta- 
tion seems obvious and simple. Itis. However, 
what must be appreciated is that coming by this 
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evidence was not so simple and entailed an ex- 
pedient and thorough investigation. The wit- 
nesses must be found immediately and carefully 
interrogated, otherwise none of them will long 
remember details important to the investigator 
but of no interest or concern to the witness. It 
is also important to make sure how a witness 
knows a detail. Where on the ship was he at the 
time? Was he in a position to see? Did he see, 
or did he assume a fact or reach a conclusion 
that stemmed from either a guess or what some- 
one else had told him? It should always be kept 
in mind that, with a few exceptions, a witness 
in court will be limited to testifying only to what 
he actually saw or directly heard. If the investi- 
gator does not guide his interrogation in that 
direction certainly the witness will not. For 
example, it is quite common for a witness to say: 
“The master knew the gyro compass had a two 
degree error”, when he really knows to a moral 
certainty that the master did know, even though 
he never saw the master check the gyro or heard 
him state that he knew of the gyroerror. Short 
of testifying to the direct events of his knowl- 
edge of the master’s knowledge, the witness will 
not ordinarily be permitted to testify to his con- 
clusion of the master’s knowledge. In taking 
statements from witnesses to events involved 
in collisions, avoid such a hiatus by having the 
witness stick to only what he saw or heard. 

The good investigator will sit down with key 
witnesses and take the time to prepare them for 
testifying. This does not mean to prepare the 
witness in the sense of seeking to have him fa- 
vorably slant the truth, but rather in the sense 
of helping a witness recall details in light of 
physical facts. This should be done prior to the 
witness taking the stand to testify at any kind 
of inquiry where he can be expected to be thor- 
oughly examined and cross-examined. Unless 
a witness gives careful and immediate thought 
to the matter, his estimates of time and distance 
may be far off. The courts have observed that 
intervals of time are usually overestimated.® 
This may be illustrated by an admiralty case in 
which a river pilot was not carefully prepared. 
On cross-examination he was asked what the 
interval of time was from the time he became 
aware of an assisting tug maneuvering the ship 
in a wrong manner until it was too late for him 
to have corrected the maneuver. Inaclear over- 
estimation of time, due only to not having pre- 
viously considered the matter, he testified that 
the time interval was three minutes. This testi- 
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mony gave the opposing advocate opportunity 
on closing argument to have the judge observe 
a three minute glass used to time the soft boiling 
of eggs to dramatically emphasize how long 
three minutes actually are and to demonstrate 
that the tug did not place the pilot’s ship in an 
extremis situation which he did not have time 
to correct.? An estimate of a short distance, 


such as ten feet, is more apt to be correct than 


an estimate of a greater distance, say 1,000 
yards or more.® 

A safe starting point for a collision investi- 
gation is finding the physical facts and proof to 
establish them. As shown in the case of the At- 
lantic Sun, the fact of the ship’s location was 
quickly and firmly spiked down. In other kinds 
of collisions, the hull damage, extent of penetra- 
tion or condition of plating can either be of much 
significance in itself or become the basis for sci- 
entific analysis to permit expert witnesses to 
express cogent opinions. For example, in one 
case (not involving collision) the question was 
whether a stevedore in loading a ship had topped 
a cargo boom to cause its king pin at the heel 
of the boom to break. Fortunately, the frac- 
tured king pin was preserved. Spectrum anal- 
ysis of the fractured pin showed not only that 
fatigue did not cause the fracture but also the 
direction of the force which had brought about 
the fracture. This latter observation, coupled 
with other evidence, helped to demonstrate that 
the boom’s topping came first, forcing the shear- 
ing of the pin, and not vice versa. In a collision 
case, the turning circle of one of the colliding 
ships irrefutably showed the impossibility of the 
“yarn” which the deck officer spun in explain- 
ing how he had maneuvered to avoid collision.° 

Never overlook the engine room when con- 
ducting a collision investigation. Ship speeds 
and engine maneuvers are nearly always perti- 
nent toacollision. Do not assume that the deck 
and engine room bell books “jibe”, but make an 
immediate and careful comparison of both books 
for the critical times. If conflict develops be- 
tween testimony and records of the bridge and 
testimony and records of the engine room, the 
latter are entitled to the greater credence so far 
as engine movements are concerned.’® But 
there is more to it than looking at bell books. 
See what the engine room does to carry out en- 
gine orders. At least on the reciprocating en- 





7. The Fairport, 116 F. Supp. 549 (D.C. Ore. 1953). 

8. Nicholas Transit Co. v. Pittsburgh Steamship Co., 209 Fed. 348 
(2d Cir. 1913). 

9. The Coamo, 280 Fed. 282 (2d Cir. 1922). 

10. Weyerhaeuser Steamship Co. v. United States, 174 F. Supp. 663 
(N.D. Cal. 1959), 1959 A.M.C. 1869; Beverly-Brinton, (8.D.N.Y. 
1915), 1934 A.M.C. 316. 


SEPTEMBER-OCTOBER-NOVEMBER 1966 








gines of the old Liberty ship, the bridge may 
ring up a rapid succession of engine orders, but 
because of time involved in executing those 
orders the engineer may well have carried out 
only the later orders because of his inability to 
do otherwise. Find out. Also, on the more 
modern turbine engine vessels some deck officers 
believe that as soon as they call for “20 nozzles” 
they get that steam pressure into the turbines. 
Actually, if the ship has just departed port, it 
might take an hour to build up to “20 nozzles”. 
Likewise, by visiting the engine room you can 
learn of a number of recording devices on the 
modern main propulsion plants that can be used 
to check what the engines were actually doing at 
critical times. For instance, on the modern 
Marine class of merchant vessel there is usually 
a “Baylor Recorder” that measures steam and 
engine pressure for every minute of the day. 
While it is installed for engineering and effi- 
ciency purposes it can be very helpful in resolv- 
ing conflicts in deck and engine room bell books. 
Sometimes a ship does not have all of her boilers 
on the line. While this should show up in the 
engine room log, details might not. Some ships 
compute distance run by turns of the propeller 
to distance made good over the ground and make 
reports or log entries regarding same. This, 
too, might be of significance. Only after you 
have spent some time in the engine room can you 
return a report on a collision with confidence 
you have secured the whole story. 

Be suspicious and inquisitive enough to not 
overlook the incredible. During World War II 
an investigating officer was putting the facts 
together regarding a collision at night between a 
boat which had left a Navy ship and a tug oper- 
ating in San Francisco Bay. In the course of 
the investigation, the ship’s boat officer testified 
that the ship’s boat had “running lights”. Only 
with the thought of having the complete record 
as to the exact lights on the boat, the investigat- 
ing officer asked in conclusion if the boat had a 
green starboard light and a red port light. The 
answer came back: “No. The boat had two red 
running lights. The green starboard running 
light was shattered when the ship was in Guam 
and was replaced with a red one as those were 
the only kind then available.” 

Don’t overlook the possibility of “outside” 
witnesses. More frequently than not, collisions 
occur in rivers, bays and harbors and there is al- 
ways a chance that someone ashore or in a pass- 
ing vessel might have objectively viewed a facet 
of the collision that can resolve the conflicting 
versions given by the navigators of the involved 
ships with telling effect. Several years ago two 
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merchant ships collided under the Lions Gate 
Bridge at Vancouver, British Columbia. There 
was heavy fog at the time and one ship was 
creeping out to sea while the other was creeping 
in. Of critical importance was whether or not 
the outbound ship was on the wrong side of the 
channel. Acting on knowledge that there was a 
control tower on the Lions Gate Bridge and a 
“hunch” that those who might have been in it at 
the time might have seen something in spite of 
the fog, the investigator for the outbound vessel 
investigated the contro] tower to find two per- 
sons who had seen, slightly above the heavy fog, 
two sets of mast tops proceeding toward each 
other. These two witnesses placed the outbound 
ship’s mast-tops on the wrong side of the channel 


- and enabled the outbound ship to settle the case 


on a mutual fualt basis before the advocate for 
the other vessel got the same investigative 
“hunch”, 

To an imaginative and curious investigator 
“outside” help can come from many places. 
The writer was told recently of a Civil Aero- 
nautic Board investigation into the crash of an 
airplane. The exact time of the crash was very 
important. It never occurred to any of the 
several investigators until a young engineer 
from an airplane company, who was called as a 
witness on a different subject, suggested to the 
investigative board that if they really wanted to 
ascertain the precise time of the crash they 
should check the records of a seismograph lo- 
cated not too far from the crash. Sure enough, 
a somewhat small, but nevertheless telling, indi- 
cation appeared on the seismograph that fixed 
the precise time of the crash. 

In conclusion, it might be worthwhile to know 
some of the guidelines which the admiralty law 
has given to the admiralty judge to enable him 
to fix blame even though he is usually faced with 
two versions of how the collision occurred each 
of which is irreconcilable with the other. First, 
he will usually weigh the two versions with the 
uncontroverted physical facts. He will not nec- 
essarily accept one version against the other, 
but perhaps take a good part of one version and 
patch it up, so to speak, with parts of the other. 
Next, as to conflicting testimony, he will accept 
that as expressed by witnesses who impress him 
as the more truthful, the more reliable and the 
more intelligent. He will answer for himself the 
question of whether the witness was in a good 
position to have observed and know what he is 
talking about. As a rule, the judge is more 
likely to believe the testimony of those aboard 
a ship concerning her own maneuvers and ac- 

(Continued on page 60) 


STANDARDS OF CONDUCT 


NEW REQUIREMENTS AS PRESCRIF<D BY CURRENT DIRECTIVES: SUBMISSION OF 
FINANCIAL STATEMENTS 


CAPTAIN WILLIAM E. NEELY, USN* 


This article by Captain Neely will be of particular interest to those 


affected by recent directives concerning standards of conduct. 


He 


discusses them, with particular emphasis on the new requirement for 
certain naval personnel to disclose outside employment and personal 
He notes who is affected, the nature of the finan- 
cial interest concerned and the types of activities governed. 


financial interests. 


OR MANY YEARS the departments, offices 

and agencies of the Executive Branch of the 
Federal Government have issued directives set- 
ting forth standards of official and personal 
conduct for the guidance of their personnel. 
Although a sampling of these directives issued 
over a period of years discloses many general 
similarities in the subject matter discussed, 
significant variations, both with respect to 
matters included and omitted, as well as to the 
form in which presented, are readily apparent. 
Following the issuance of Executive Order 
11222 of May 8, 1965, a high degree of uni- 
formity has been achieved throughout the Ex- 
ecutive Branch in directives dealing with 
standards of conduct. 

The President in that Executive Order, pre- 
scribing standards of ethical conduct for Gov- 
ernment officers and employees, stated that it 
shall be the policy of the Government that: 

Where government is based on the consent of the 

governed, every citizen is entitled to have complete 

confidence in the integrity of his government. Each 
individual officer, employee, or adviser of government 
must help to earn and must honor that trust by his 
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own integrity and conduct in all official action. 


The Executive Order provided guidelines for 
personnel of the Executive Branch with respect 
to proffered gratuities, avoidance of favoritism, 
engaging in outside employment, avoiding con- 
flicts between personal financial interests and 
the interests of the Government, conservation of 
Federal property, proper safeguarding of official 
information, standards of conduct to be ob- 
served by special Government employees (em- 
ployed for not more than 130 days per year) and 
the reporting of financial interests by individual 
officers and employees. Each agency head was 
directed to supplement the Executive Order with 
regulations of special applicability to the par- 
ticular functions and activities of his agency. 
The Civil Service Commission was directed to 
promulgate over-all regulations implementing 
the provisions of the Executive Order, to review 
agency regulations from time to time to ensure 
conformance with the Order, and to recommend 
to the President desirable changes, when 
appropriate. 

Executive Order 11222 was implemented by 
the Department of Defense through DOD Direc- 
tive 5500.7 of March 22, 1966, which cancelled 
its predecessor, DOD Directive 5500.7 of May 17, 
1963. The Department of the Navy, in turn, 
published and implemented the March 22, 1966, 
DOD Directive by SecNav Instruction 5370.2D 
of June 29, 1966, applicable to all “naval per- 
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sonnel,” a term which includes “all military 
and civilian personnel of the Department of 
the Navy, including nonappropriated fund 
activities”. 

Many of the provisions of the current instruc- 
tion, incorporating the text of the currently 
effective DOD Directive, Standards of Conduct, 
are carried over from its immediate predecessor, 
SecNav Instruction 5320.2C of December 1, 
1964—for example, provisions relating to ethi- 
cal standards of conduct; dealing with present 
and former military and civilian employees; 
conduct prejudicial to the Government; gratui- 
ties; prohibition of contributions or presents to 
superiors ; use of Government facilities, property 
and manpower; use of civilian and military 
titles in connection with commercial enterprises ; 
outside employment of naval personnel; and 
reporting suspected violations. 

The current Instruction contains a new pro- 
vision relating to membership in associations 
which provides that personnel who are mem- 
bers of nongovernmental associations or organi- 
zations must avoid activities on behalf thereof 
that are incompatible with their official Govern- 
ment positions. 

Military personnel on active duty are gen- 
erally prohibited from personal commercial 
solicitation and sale to military personnel junior 
in rank or grade. This limitation includes, but 
is not limited to, the personal solicitation and 
sale of life and automobile insurance, stocks, 
mutual funds and real estate. The prohibition 
does not apply to the one-time sale by an indi- 
vidual of his own personal property or privately 
owned dwelling. 

Another provision appearing for the first time 
in the service-wide standards of conduct Instruc- 
tion generally prohibits naval personnel from 
participating, while on Government-owned or 
leased property or while on duty for the Gov- 
ernment, in any gambling activity including the 
operating of a gambling device, in conducting a 
lottery or pool, in a game for money or property 
or in selling or purchasing a numbers slip or 
ticket. The prohibition does not extend to 
agency regulated and approved activities such 
as bingo. 

One new provision appearing in the current 
Instruction which has generated considerable 
interest and discussion is the one requiring cer- 
tain naval personnel to submit statements dis- 
closing their outside employment, if any, and 
personal financial interests. It should be noted 
that this general requirement stems from Execu- 


JAG JOURNAL 


tive Order 11222 and the regulations of the Civil 
Service Commission implementing that Order. 
All agencies of the Executive Branch of the Fed- 
eral Government have in effect a parallel re- 
quirement for their personnel. 

The requirement for the submission of a state- 
ment of employment and financial interests ap- 
plies to naval personnel: 

(1) who are paid at a level of the Federal 
Executive Salary Schedule (5 U.S.C. 
2211), 

(2) civilian personnel in grade GS-16 or 
above, 

(3) officers in pay grade O-7 or above, 

(4) civilian personnel in grades GS-13, 14 
and 15, and officers in pay grade O-5 
and O-6, whose basic duties and respon- 
sibilities require the incumbent to exer- 
cise judgment in making or recommend- 
ing a Government decision or in taking 
or recommending Government action in 
regard to: 

(a) contracting or procurement; 

(b) auditing private or other non- 
Federal enterprises ; or 

(c) other activities in which the de- 
cision or action has an economic 
impact on the interests of any 
non-Federal enterprise. 

It will be noted that all employees in grade 
GS-16 or above and all military personnel in 
pay grade O-7 or above are required to submit 
statements, regardless of their duties or 
assignments. In contrast, personnel in cate- 
gory (4) above (GS-13, 14, and 15 and O-5 and 
O-6) are required to file only if their duties in- 
volve specified functions. 

The question has been presented as to the 
reason for the cut-off of the filing requirement 
at GS-13 and O-5, and suggestion has been made 
that personnel in grades below GS—13 or O-5 
might be performing duties in a “sensitive” 
economic area making them highly vulnerable 
to being involved in a possible conflict of inter- 
ests situation. Consideration was given to that 
question in the drafting of the applicable Di- 
rective. On one extreme, it was suggested that 
a petty officer required to procure lunch for a 
draft of recruits in a travel status might be 
deemed to make a decision having an economic 
impact upon a non-Federal enterprise and thus 
be required to file a statement. Adoption of 
the GS-13, O-5 cut-off was a practical compro- 
mise. It may be pointed out that all officers and 
civilian employees are subject to the provisions 


of 18 U.S.C. 208, a criminal provision forbidding 
a Government officer or employee from partici- 
pating in his governmental capacity in a matter 
in which he, his spouse, minor child, outside 
business associate or person with whom he is 
negotiating for employment has a financial in- 
terest. Exemption from filing a financial state- 
ment does not confer immunity from the pro- 
scription of the criminal statute. 

Officers and regular employees required to 
report use DD Form 1555, Confidential State- 
ment of Employment and Financial Interests. 
Part I of the form requires the listing of all busi- 
ness concerns in which the person filing has a 
financial interest whether as an employee, di- 
rector, pensioner, stockholder or otherwise. He 
is not required to disclose the extent of his 
financial interest, e.g., need not tell how many 
shares of stock in X corporation he owns. He 
is not required to report ownership of personal 
savings or checking accounts in financial insti- 
tutions, or life or property insurance policies 
even though they provide for dividends or cash 
value. Inasmuch as shares of a widely-held, 
diversified mutual fund or regulated investment 
company have been declared in paragraph X V1.3 
of DOD Directive 5500.7 not to be a disqualify- 
ing financial interest, it would appear that the 
ownership of such an interest need not be re- 
ported. Theinterest of a spouse, minor child or 
other blood relative who is a member of the im- 
mediate household of the person reporting must 
be disclosed. Part II of the form requires a 
listing of creditors. The amount of debts need 
not be disclosed—nor, in any event, indebtedness 
by reason of a mortgage on a personal residence 
or merely extending to ordinary household oper- 
ating expenses. Part III requires a listing of 
interests in real property, other than property 
occupied as a personal residence. The extent of 
an interest in real property need not be dis- 
closed. 

An officer required to file submits his state- 
ment to the officer having responsibility for 
signing his fitness report; a civilian employee 
submits his statement to the official responsible 
for reviewing his performance rating. The 
recipient (“appropriate supervisor”) evaluates 
the statement under applicable standards to 
determine whether a conflict or apparent conflict 
is disclosed. ‘The appropriate supervisor then 
attaches his evaluation to the statement and 
forwards the file to a legal officer or civilian at- 
torney having cognizance of the subject matter 
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and designated as a “deputy counselor,” for legal 
review. If both the appropriate supervisor and 
deputy counselor agree that no conflict or ap- 
parent conflict of interests is disclosed, the mat- 
ter is closed and the statement filed in the office 
of the appropriate supervisor. If a conflict of 
interests is found to exist, or if the appropriate 
supervisor and deputy counselor disagree in the 
premises, the case may be referred to superior 
authority through specially prescribed channels. 
At each stop an effort is made to resolve the con- 
flict or apparent conflict. Questions not re- 
solved at a lower level may be referred to the 
designee of the Under Secretary of the Navy for 
ultimate disposition. 

The drafters of the Instruction were con- 
fronted with the problem whether initial review 
of statements should be accomplished at the local 
or working level, or instead should be central- 
ized in the Navy Department in Washington. 
Review at the local level assigns responsibility 
to officials having first hand knowledge of the 
actual duties performed and official contacts 
maintained by the officer or employee reporting. 
Centralized review would minimize the element 
of personal embarassment involved in the dis- 
closure of debts and financial interests and 
would lend itself to the application of more uni- 
form standards. The former approach was 
adopted in the belief that only a local supervisor 
could perform a realistic, effective review. 

DOD Directive 5500.7 provides that an agency 
shall hold each statement of employment and fi- 
nancial interests in confidence and may not dis- 
close information from a statement except as the 
agency head or the Civil Service Commission 
may determine for good cause shown. In addi- 
tion, SecNav Instruction 5370.2D provides that 
care shall be exercised, in the handling of such 
statements, that they will be seen only by per- 
sonnel on a need-to-know basis. 

It is believed that the submission of state- 
ments of employment and financial interests 
potentially can produce beneficial results. The 
individual required to file is afforded an oppor- 
tunity to take stock of his personal situation 
and, by the timely exercise of good judgment, to 
avoid conflict of interests pitfalls without official 
intervention. If his statement portends stormy 
seas ahead, the appropriate supervisor and 
deputy counselor may be able to guide him into 
safe waters with a minimum of discomfort. 
Statements disclosing no conflict are filed at the 
local level. All statements are accorded the 
highest possible degree of confidentiality. 
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REHEARING PROCEDURE 


CAPTAIN DAVID J. CASSADY, USMC* 
{x 


A rehearing is necessitated by error which occurred at the original 


trial of the case. 


It is essential that error be avoided the second time 


around. Captain Cassady, to assist in the achievement of this end; 
discusses the types of rehearings and the fundamental principles gov- 
erning them. He highlights particularly bothersome areas and pro- 
vides a trial guide to facilitate the trial on rehearing. 


ESPITE THE FACT that the Manual for 
Courts-Martial recites that the procedure 
for a rehearing “* * * in general is the same 
as in other trials”, to try a case on rehearing 
takes some special knowledge, and the use of 
rehearings to their full potential can be very 
complicated. The Manual for Courts-Martial, 
United States, became effective in 1951, but a 
great deal of the current law on rehearings has 
become effective since then by decision of the 
Boards of Review and the Court of Military Ap- 
peals. It will be the purpose of this article to 
outline for the legal officer the basic procedures 
for the various types of rehearings as these pro- 
cedures now exist in military law. In conjunc- 
tion with this purpose, other guidelines will be 
pointed out along the way in an attempt to give 
the legal officer a basic understanding of how to 
use the rehearing to full advantage in any given 
case. 

The authority to direct rehearings on the 
findings and sentence of a court-martial is de- 
rived from the Uniform Code of Military Jus- 
tice.2 Article 63(a) grants to the convening 
authority the right to order a rehearing of a 
court-martial if he disapproves the findings and 
sentence for any reason except lack of sufficient 
evidence in the record to support the findings. 
Articles 66(d) and 67(e) provide for returning 
a case for a possible rehearing to the convening 
authority by a Board of Review or the Court 
of Military Appeals, respectively. It is neces- 





*Captain Cassady is presently assigned to the Litigation and 
Claims Division in the Office of the Judge Advocate General of the 
Navy. He is a graduate of MacMurray College and received his 
LL.B. from Washington University, St. Louis, Missouri. He is a 
member of the Bars of the District Court for the District of Colum- 
bia, the Circuit Court of Appeals for the District of Columbia and 


the Court of Military Appeals. He is a member of the American 
Bar Association. 


1. MCM, 1951, par. 81b. 

2. UCMJ, arts. 63(a), 66(d) and 67(e), 10 U.S.C. 863(a), 866(d) 
and 867(e). ‘The authority for rehearings on the sentence only 
has been developed by the United States Court of Military Ap- 
peals, and this aspect will be discussed later in the article. 
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sary to refer to the Manual for Courts-Martial 
to find the authority providing for the return of 


_ eases to the convening authority for rehearing 


by a supervisory authority or an officer having 
general court-martial convening authority.® 

Article 63(b) of the Code sets forth three of 
the fundamental principles of the rehearing. 
First, that the members of an original court- 
martial may not serve as members at a rehear- 
ing of a case; second, that an offense for which 
an acquittal was adjudged at the original trial 
may not be retried at a rehearing; and third, 
that ““* * * no sentence in excess of or more 
severe than the original sentence may be im- 
posea * * 

Taking these principles in order, let us first 
discuss the rehearing court-martial personnel. 
In addition to the Code prohibition that the mem- 
bers at the original court-martial may not serve 
as members at the rehearing, further rules have 
been established. While the trial counsel would 
not normally be disqualified to act again as trial 
counsel, he can be under certain circumstances, 
and he certainly could not act as a member at 
a rehearing after serving as trial counsel at the 
original proceedings.* The defense counsel at 
the first trial is not disqualified from acting in 
the same capacity at the rehearing, but he would, 
of course, be ineligible to act as the trial counsel 
or as a court member.’ A switch of the trial 
counsel at the original trial to defense counsel 
at the rehearing is error, but it has been held 
harmless where the accused requested it.® 

The second prohibition of article 63(b), that 
an offense for which an acquittal is adjudged at 
the original trial may not be reheard, fairly well 
speaks for itself. Inasmuch as an acquittal is a 
final determination, and not subject to appellate 
review, it could not be ordered reheard by re- 
3. MCM, 1951, pars. 92, 94a(2), and 94a(3). 

4. See ACM 13978, Powell, 24 CMR 835 (1957) (dicta). 
5. See ACM 5329, Mace, 5 CMR 610 (1952). 


6. See ACM 11107, Bell, 20 CMR 804 (1955). See MCM, 1951, par. 
62, generally for guidelines in this area. 





view action. As a necessary extension of this 
rule, where an accused is convicted of a lesser 
included offense at the original trial, a rehear- 
ing may only be ordered as to such lesser in- 
cluded offense, or to an offense included within 
that lesser included offense.’ This rule applies 
as well to the situation where the convening au- 
thority approves a finding of guilty only as to 
a lesser offense and orders a rehearing as to 
the sentence.® 

Finally, Article 63(b) prohibits the sentence 
at a rehearing from being in excess of or more 
severe than the original sentence, unless the sen- 
tence is based upon a finding of guilty of an 
offense not considered upon the merits at the 
original trial, or unless the sentence for the 
offense is mandatory. Of the two exceptions 
written into this last Article 63(b) prohibition, 
the one concerning a mandatory sentence is of 
sufficient rarity that it will not be discussed 
here. The other exception is very important 
and will be considered at length after the dis- 
cussion of the prohibition itself. 

Case law has now dictated that the “original 
sentence” which the rehearing court may not 
exceed, nor be more severe than, means the origi- 
nal sentence as reduced by reviewing authori- 
ties..° For example, if a special court-martial 
awarded a sentence of confinement at hard labor 
for six months, forfeiture of two-thirds pay per 
month for six months, and a bad conduct dis- 
charge, and , upon review, the convening author- 
ity reduced the sentence to confinement and for- 
feitures for three months and suspended the bad 
conduct discharge, the maximum sentence im- 
posable at a rehearing of the case would be con- 
finement and forfeitures for three months and a 
bad conduct discharge. The convening author- 
ity would again have to suspend the punitive 
discharge. 

What is intended by the rule that a rehearing 
sentence may not exceed the original sentence as 
reduced by reviewing authorities is fairly clear. 
What may be more difficult to understand and 
apply is the rule that a rehearing sentence may 
not be “more severe than” the original sentence, 


7. United States v. Dean, 7 USCMA 721, 23 CMR 185 (1957). 

8. Ibid. 

9. If the sentence imposed at the first trial was less than the man- 
datory sentence, then the datory will be imposed 








at the rehearing. 

10. United States v. Jones, 10 USCMA 532, 28 CMR 98 (1959); 
United States v. Eschmann, 11 USCMA 64, 28 CMR 288 (1959). 

11. Inasmuch as the court itself may not award a suspended puni- 
tive discharge, it is proper for them to consider a punitive dis- 
charge as part of the maximum punishment, and, if they award 
it, the convening authority would be required to again suspend 
it in order to satisfy the requirements of UCMJ, art. 63(b) and 
the cases of United States v. Jones and United States v. Esch- 
mann, supra note 10. 
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asreduced. The use ofthe word “severe” refers 
to the quality rather than quantity of the sen- 
tence. The question immediately arises as to 
what sentence would be no “more severe than” 
a punitive discharge. The Court of Military 
Appeals has addressed itself to this problem and 
has held that such things as a reduction in grade 
and restriction are less severe than a punitive 
discharge.'* More recently, that Court has held 


’ that where an accused had originally been sen- 


tenced to a bad conduct discharge and reduction 
only, it was proper on rehearing to instruct the 
members that the maximum sentence could in- 
clude confinement at hard Jabor, forfeiture of 
two thirds pay per month for the period of con- 
finement at hard labor adjudged, and other 
punishments, as long as the members felt that 
the punishment awarded was less severe than a 
bad conduct discharge.** It is safe to say that 
the instructions on the sentence at a rehearing 
must now include not only the maximum as 
adjudged at the original trial and reduced by 
reviewing authorities, but should also include 
lesser included punishments. An appropriate 
instruction relating to this question of lesser 
included punishments will be given later in this 
article. 

As stated earlier, one exception to the rule 
that the rehearing sentence may not exceed nor 
be more severe than the original sentence, as 
reduced, is when the rehearing court-martial is 
considering an offense not considered upon the 
merits at the original trial..* Such an offense 
would be considered as an “additional charge”’, 
and arises normally when an accused is sus- 
pected of committing another offense or offenses 
between his trial on previous charges and a re- 
hearing on those charges. As a practical mat- 
ter, where an additional charge is to be tried in 
conjunction with offenses on which a full re- 
hearing has been directed, a new charge sheet 
should be prepared, all of the charges sworn to, 
and formally referred to a court. This pro- 
cedure avoids the risk of forgetting to swear to 
the additional charge, which occasionally hap- 
pens due to the fact that the other charges have 
previously been sworn to, and, in addition, such 
procedure avoids the use of either separate 
charge sheets or complicated changes in the 
original charge sheet.'** This is one of those 
areas where a rehearing can be used to ad- 


12. United States v. Kelley, 5 USCMA 259, 17 CMR 259 (1954). 
13. United States v. Smith, 12 USCMA 595, 31 CMR 181 (1961); 
United States v. Brousseau, 13 USCMA 624, 33 CMR 156 (1963). 
UCM, art. 63(b). 

However, see United States v. Rodgers, 8 USCMA 226, 24 CMR 
36 (1957) and United States v. French, 9 USCMA 57, 25 CMR 
319 (1958), where the statute of limitations has run on the 
original charges. 
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vantage in saving time and expense. Of course, 
it can also be said that inasmuch as this is a valid 
opportunity to try the new offense, the failure 
to bring such an additional charge might later 
be used as a bar to the bringing of that charge 
by citing the Manual’s requirement that where 
it is intended to prefer charges, they should be 
preferred without unnecessary delay.** It 
should, however, be kept in mind that the seri- 
ousness of the offense could have a bearing on 
the appropriateness of bringing it as an addi- 
tional charge. For example, an offense of suffi- 
cient severity to warrant a general court-martial 
should not be joined as an additional charge in a 
special court-martial rehearing. 

There is another situation recognized within 
the law where the rehearing sentence may ex- 
ceed that imposed at the original proceeding as 
reduced on review. Such a situation occurs 
when the reduction on review is solely and ex- 
pressly predicated upon an erroneous conclusion 
of law.’” For example, upon conviction of an 
accused, the convening authority reduces the 
sentence due to his belief that certain documents 
admitted into evidence should have been ruled 
inadmissible. The supervisory authority, for 
other reasons, returns the case for rehearing, 
but notes that the documents in question were, 
in fact, admissible. Upon the rehearing, the 
court is permitted to disregard the convening 
authority’s reduction and impose a sentence not 
exceeding nor more severe than that imposed 
at the original trial. To summarize then, the 
sentence imposed at a rehearing can never ex- 
ceed nor be more severe than the sentence im- 
posed at the original proceedings, as reduced on 
review, unless (1) there are additional charges 
involved, (2) the sentence prescribed for the 
offense is mandatory, or (3) the reduction on 
review was expressly and solely predicated on 
an erroneous conclusion of law. Incidentally, a 
reduction by the Naval Clemency Board is not a 
reduction on review such as would restrict the 
sentence on a rehearing, and such a reduction 
may be disregarded if the case is subsequently 
returned by an appellate court for rehearing. 

Of course, notwithstanding any of the fore- 
going, a rehearing sentence may not exceed the 
jurisdictional limits of the court, nor may it 
exceed the punishment authorized by paragraph 
127c, MCM, for the offenses of which the ac- 
cused is finally convicted.** With regard to the 
fact that a rehearing sentence may not exceed 





16. MCM, 1951, par. 25. 

17. United States v. Jones, supra note 10; United States v. Skelton. 
10 USCMA 622, 28 CMR 188 (1959). 

18. Ibid. 
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the jurisdictional limits of the court, the Court 
of Military Appeals has held that it is juris- 
dictional error to order a rehearing on the sen- 
tence only before a special court-martial when 
the earlier proceedings on the merits occurred 
before a general court-martial.*® However, the 
Court has also held that where the rehearing is 
on both the findings and the sentence of a gen- 
eral court-martial, it can be held before a special 
court-martial.*° 

There are basically two types of rehearings: 
the full rehearing and the sentence rehearing. 
It is possible to combine the two and call it a 
third type, but such a rehearing is essentially 
just a combination of the two basic types. The 
normal full rehearing occurs when all of the 


‘findings of guilty and the sentence are disap- 
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proved on review and a rehearing is ordered. 
The sentence rehearing occurs when the findings 
of guilty are approved and only the sentence is 
disapproved and sent back for rehearing. If 
only some of the findings of guilty are approved 
and the other findings disapproved along with 
the entire sentence, a rehearing on the disap- 
proved findings and the sentence becomes the 
combination rehearing, or the third type. This 
type of rehearing is the same as a full rehear- 
ing with the exception that those findings of 
guilty approved on review need not be proved 
again.” 

As has been pointed out, the procedure used 
in conducting a full rehearing is generally the 
same as in an ordinary court-martial. How- 
ever, certain of the prohibitions concerning a 
rehearing which have already been pointed out, 
and some others which will be discussed now, 
must be kept in mind. To begin with, it must be 





19. United States v. Martinez, 11 USCMA 224, 29 CMR 40 (1960). 

20. United States v. Cox, 12 USCMA 168, 30 CMR 168 (1961). 

21. In this case, of course, the original approved findings of guilty 
are considered by the rehearing court in adjudging an appropri- 
ate sentence. 

22. There is an interesting question, however, as to exactly when 
these formerly approved findings of guilty ought to be con- 
sidered. If they are first divulged to the court at the arraign- 
ment, then there is danger of error in advising the members of a 
previous conviction. If the court is not advised of the offenses 
of which the accused stands convicted, but not yet sentenced, until 
just prior the sentencing portion of the trial, then there is danger 
of error due to the fact that counsel were unable to voir dire as 
to those charges at the appropriate time. Although the questions 
involved here have not been decided by either a Board of Review 
or the Court of Military Appeals, it is the judgment of this 
writer that the safest procedure is refrain from placing before 
the court previous convictions at the time of arraignment. A 
second opportunity for voir dire may be allowed to counsel when 
the offenses of which the accused stands convicted but unsen- 
tenced are brought to the court’s attention during the sentencing 
portion of the trial. Of concern here would be the problem of 
the single peremptory challenge with two separate periods of 
voir dire, however, it would seem that once the single challenge 
is used then no more can be allowed. If the peremptory chal- 
lenge were not used it, of course, would still be available. 


insured that the court-martial members are as- 
signed in accordance with the stipulations of 
Article 63(b) of the Code as previously dis- 
cussed. Secondly, the rehearing charge sheet 
must not contain any offense of which the ac- 
cused was acquitted at the original trial, nor any 
offense of which the accused was convicted of a 
lesser included offense. This problem has also 
been treated previously. There is one major 
prohibition, however, that has not been treated 
as yet. The members of a rehearing court- 
martial are not permitted to examine the record 
of the former trial nor any documents, save the 
charges, except in certain cases when they are 
received in evidence. These documents and the 
former record will, however, be given by the 
convening authority to the trial counsel for the 
rehearing so that he can apprise himself of the 
errors which necessitated the rehearing in order 
that they not be repeated.** 

A discussion of the rehearing procedure would 
be incomplete without noting the importance of 
the use of former testimony. The rehearing 
procedure satisfies virtually all the requirements 
for the use of former testimony, which in turn 
facilitates the proof of the case upon re- 
hearing.** This particular aspect of rehearings 
has been fully presented in the JAG JOURNAL 
in a State of the Law Note, The Use of Former 
Testimony at Rehearings.*» The author of that 
note points out that too little use is made of 
the testimony recorded at the original trial in 
conducting a rehearing of that trial. The time 
consumed and money expended in rounding up 
witnesses for a rehearing are a waste if the testi- 
mony of these witnesses at the original trial 
is admissible at the rehearing.** Fortunately, 
the rehearing situation itself provides most of 
the requirements for the admission into evidence 
of former testimony. The witnesses would be 
the same, so would the issues, the accused would 
have been represented, and the accused would 
have been afforded the opportunity of con- 
frontation of witnesses and cross-examination 
by his counsel. There are other requirements 
and problems to be considered, and this area is 
one which ought to be fully explored before 
spending needless time and funds in bringing 
witnesses in for a rehearing. 

In the type of full rehearing in which there 
are, in additon to the offenses being reheard, 
one or more findings of guilty which were ap- 
23. 





MCM, 1951, par. 81c. This paragraph should also be consulted 
for further appropriate uses of the record of the prior proceed- 
ings. 

24. For introduction of former testimony see MCM, 1951, par. 145b. 
25. 17 JAG J. 122 (Aug. 63). 

26. Ibid. See also note 24. 


proved upon the review of the original proceed- 
ings, it is the duty of the trial counsel to direct 
the attention of the court to these other findings 
of guilty as to which the accused remains un- 
sentenced.” This may be done by trial counsel 
at that point in the proceeding just subsequent 
to the findings on those charges actually tried 
at the rehearing.** If the rehearing court finds 


_ the accused guilty of the offenses reheard, then 


57 


they will impose an appropriate sentence for 
both their findings of guilty and those approved 
on review of the original trial. If the accused 
is found not guilty of the offenses reheard, then 
an appropriate sentence will be imposed only for 
those findings of guilty approved previously. In 
either of the foregoing situations, the sentence 
will be limited to that imposed at the original 
trial as reduced on review, unless one of the 
exceptions previously discussed is involved. 

In the full rehearing which incorporates an 
additional charge, the procedure for trial is the 
same as for any full rehearing. The trial coun- 
sel would proceed to prove all of the offenses in 
the normal way. However, in preparing in- 
structions, the restrictions on the sentence, if 
any, with respect to those offenses being re- 
heard, must be borne in mind. A conviction of 
an additional charge would authorize the re- 
hearing court to impose a sentence for that of- 
fense restricted only by the jurisdictional limits 
of the court and the maximum sentence allowed 
for that offense by the Manual. As to those 
offenses being considered on rehearing, the sen- 
tence would be restricted to that of the original 
trial, as reduced on review. 

Probably more common than the full rehear- 
ing, or any of its various types, is the sentence 
rehearing. As has been pointed out, when the 
findings of guilty are all approved and only the 
sentence disapproved, then a rehearing on the 
sentence alone may be directed. The fact that 
there are a large number of guilty pleas in 
courts-martial helps explain the reason for a 
number of the sentence rehearings. 

The military has not always had the sentence 
type of rehearing.*® However, the Court of 
Military Appeals has firmly adopted the pro- 
cedure despite some misgivings by the United 
States Supreme Court.*® As in the full rehear- 
27. United States v. Field, 3 USCMA 182, 11 CMR 182 (1953) ; United 


States v. Field, 5 USCMA 379, 18 CMR 3 (1955). 

See note 22. 

The first sentence rehearing was suggested in United States v. 
Field, 5 USCMA 379, 18 CMR 3 (1955). 

The Supreme Court cast doubt on the sentence rehearing concept 
in Jackson v. Taylor, 353 U.S. 569 (1957), reh denied, 354 U.S. 
944 (1957), but the Court of Military Appeals in United States v. 
Miller, 10 USCMA 296, 27 CMR 370 (1959), strongly accepted the 
procedure. 





28. 
29. 
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ing, the members of the court may not be in- 
formed of the basis for the limitation of the 
sentence, if any.*! 

While the procedure for conducting the sen- 
tencing portion of the court-martial is essentially 
the same when conducting a sentence rehearing, 
there are necessarily differences in some areas. 
The Trial Guide for Presidents and Members of 
Special Courts-Martial (NAVPERS 10096), 
prepared by the Judge Advocate General and 
published by the Bureau of Naval Personnel in 
1962, contains a complete guide for a rehearing 
on the sentence procedure. The few changes 
required to transform the ordinary sentencing 
procedure to a rehearing sentencing procedure, 
as set out in the aforementioned Trial Guide, are 
important in “setting the stage’, so that the 
members will understand that the only object is 
to assess an appropriate sentence for an offense 
or offenses for which the accused has already 
been convicted. The special procedure for sen- 
tence rehearing also aids the president of the 
court in advising the members on the maximum 
punishment imposable, and in answering any 
question the members might have regarding the 
basis for determining the maximum sentence 
without committing error. 

In order to provide a wider dissemination of 
the changes necessary to convert the ordinary 
trial guide into a trial guide for sentence rehear- 
ings, the following.guide has been adapted from 
the Trial Guide for President and Members. 
The trial guide for the initial hearing of a case 
should be followed through the voir dire pro- 
cedure. Caution should be exercised when stat- 
ing the general nature of the charges, so that 
only those which resulted in approved findings 
of guilty at the first trial, and of which the ac- 
cused stands convicted, are mentioned. After 
voir dire, the trial counsel addresses the court: 


TC: THIS COURT HAS BEEN CONVENED TO 
CONDUCT A HEARING AND ADJUDGE SUCH 
SENTENCE, IF ANY, AS MAY BE APPROPRIATE 
FOR THE CHARGE(S) AND SPECIFICATION (S) 
(A COPY OF WHICH IS BEFORE EACH MEMBER 
OF THE COURT AND THE ACCUSED) UPON 
WHICH THE ACCUSED HAS BEEN FOUND 
GUILTY IN A PRIOR TRIAL. YOU SHOULD NOT, 
AND MUST NOT, CONCERN YOURSELVES WITH 
THE REASONS WHY THIS CASE HAS BEEN 
PROPERLY REFERRED TO THIS COURT FOR A 
DETERMINATION OF A SENTENCE, IF ANY. NO 
ISSUE REMAINS TO BE RESOLVED AS TO THE 
ACCUSED’S GUILT OR INNOCENCE OF THE OF- 
FENSE(S). THE HEARING AND YOUR DETER- 





$1. Supra note 10. 
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MINATION IN THIS CASE CONCERN ONLY THE 
SENTENCE, IF ANY, TO BE ADJUDGED FOR THE 
OFFENSE(S) OF WHICH THE ACCUSED STANDS 
CONVICTED. 


TC: NOTICE TO THE ACCUSED THAT THESE 
PROCEEDINGS WOULD BE CONDUCTED WAS 
GIVEN TO THE ACCUSED BY (ME) 


( ) ON 19 








Note: If the notice was given within three days before the cur- 
rent date, the following should be stated: 


TC: ( ) SINCE THREE FULL DAYS HAVE NOT 
ELAPSED SINCE THE DATE OF SUCH NOTICE, 


I INQUIRE IF THE ACCUSED HAS BEEN AD- 


VISED OF HIS RIGHT TO THREE FULL DAYS 
BETWEEN THE DATE OF SUCH NOTICE AND 
THIS TRIAL. 


DC: ( ) HE HAS (NOT). 


Note: If not, recess the court for such advice, and then ask the 
question again upon reopening. 


TC: () DOES THE ACCUSED WAIVE THE 
THREE DAY WAITING PERIOD? 


DC: ( ) HE DOES (NOT). 


Note: If not, adjourn the court until the three days are complete. 


TC: BEFORE PROCEEDING FURTHER, I AD- 
VISE THE ACCUSED THAT ANY MOTIONS FOR 
RELIEF SHOULD BE MADE AT THIS TIME. 


DC: ( ) THE DEFENSE HAS NO MOTIONS AT 
THIS TIME. 


or 
( ) THE DEFENSE MOVES 





TC: ( ) I NOW OFFER EVIDENCE OF THE 
FACTS AND CIRCUMSTANCES OF THE OF- 
FENSES OF WHICH THE ACCUSED STANDS 
CONVICTED BUT UNSENTENCED. 


Note: The purpose of such evidence is to give the court a clear 
picture of the offenses so that they may adjudge a proper sentence. 
Of course, if the charges and specifications standing alone portray 
an adequate picture of the accused’s misconduct, evidence of the facts 





and circumstances will be unnecessary. In some cases, it may be 
necessary only to introduce evidence in aggravation of the offenses. 

When evidence is to be introduced, the preferable method is by 
stipulation between TC, DC and the accused. In such a case, the 
stipulation could be drafted on the basis of evidence admitted at the 
original hearing. If a stipulation is not agreeable to defense, the 
evidence may be introduced by calling witnesses, offering depositions, 
offering former testimony (if the witnesses are unavailable), etc. 

Since the guilt of the accused is already established, evidence 
should not be offered at this time which could have no other purpose 
than to re-establish guilt. 


With the charges now published to the court 
members, the president proceeds to inquire into 
the personal data concerning the accused, and 
previous convictions. From this point, the 
regular trial guide should be followed through 
the president’s request for proposed instructions 
on the sentence. The instructions on the sen- 
tence are now given, and, due to the fact that 
this is a rehearing, the instructions will reflect 
the previously discussed rules concerning the 
maximum imposable sentence at a rehearing. 
If the computed maximum sentence includes a 
bad conduct discharge, and the other possible 
types of punishment are less than a special 
court-martial could ordinarily award, the presi- 
dent should give the following instruction: 


PRES: ( ) THE COURT IS FURTHER ADVISED 
THAT IN LIEU OF ADJUDGING A BAD CONDUCT 
DISCHARGE, AND PROVIDED, IN ITS JUDG- 
MENT, THE COURT CONSIDERS SUCH PUNISH- 
MENT NOT IN EXCESS OF OR MORE SEVERE 
THAN A BAD CONDUCT DISCHARGE, THE 
COURT MAY ADJUDGE PUNISHMENT NOT TO 
EXCEED CONFINEMENT AT HARD LABOR FOR 
SIX MONTHS, FORFEITURE OF TWO-THIRDS 
PAY PER MONTH FOR SIX MONTHS, AND RE- 


DUCTION TO THE LOWEST ENLISTED PAY 
GRADE. 


Note: Should the court question the basis for determining the 
maximum punishment imposable, the President may instruct the 
court as follows: 


PRES: ( ) I HAVE CORRECTLY INSTRUCTED 
YOU CONCERNING THE MAXIMUM PUNISH- 
MENT IN THIS CASE, TAKING INTO CONSIDERA- 
TION ALL OF THE FACTORS WHICH BEAR UPON 
IT. YOUR CONCERN IS WITH THE MAXIMUM 
IMPOSABLE SENTENCE AND NOT THE BASIS 
FOR THE LIMITATION IT IMPOSES UPON YOU. 
THE SENTENCE YOU ADJUDGE MUST NOT EX- 
CEED THE LIMITS I HAVE STATED. 
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One of the major problems to be overcome in 
conducting a correct rehearing .is how to in- 
form the president or the law officer of the 
sentence limitations, assuming there are any, so 
that the proper instructions on the maximum 
sentence can be given without giving the basis 
of the limitation. There are at least two good 
approaches. Probably the easier way is simply 
for the convening authority to include on his 
referral endorsement on the charge sheet a 
statement of the maximum sentence the court 
may award. Then, just before the instructions 
on the sentence the trial counsel would read the 
convening authority’s instruction. This method, 
however, fails to allow for member’s questions 
concerning a limited sentence, and, if the presi- 
dent is not informed that the proceeding is a 
rehearing, there may be confusion. 

The president may be told that the proceed- 
ing is a rehearing and the basis for the sentence 
limitation. This is not error; only the members 
may not be informed as to the basis for the sen- 
tence limitation. The second method of provid- 
ing to the president the necessary information 
for a proper rehearing sentence instruction is 
by way of a hearing outside the presence of the 
members of the court. The trial counsel should, 
prior to the president’s instruction on the sen- 
tence, move for a hearing outside the presence 
of the other members, and, after the members 
have withdrawn from the courtroom, inform the 
president that the trial is a rehearing and advise 
him that his instructions on the sentence have 
to reflect the appropriate limitations. The use 
of this method provides the president with the 
knowledge necessary to instruct properly on the 
sentence and to instruct properly on any ques- 
tions by the members as to why the sentence is 
limited. 

As can be readily seen from the foregoing, 
a rehearing requires of those who are charged 
with its proper conduct a good working knowl- 
edge and understanding of the law. It might 
even be said that extra care should be taken to 
see that errors are not committed in a rehear- 
ing, because, in one sense, an error in a rehear- 
ing is more serious than an error in an original 
trial, not simply because of additional time and 
expense already being used, but because the ac- 
cused ought not to be subjected unnecessarily to 
repeated trials. 
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to instruct the members of the 
motion in this area. Howevelt 
Military Appeals has not indulged in seat? pre- 
sumption that the members of a special court- 
martial have sufficient legal knowledge to decide 
mixed questions of fact and law.*° The Court 
of Military Appeals has consistently held that 
the president of a special court-martial must in- 
struct the members of the law in other areas, as 
has been discussed above. 

A resolution of this problem will have to come 
from the Court of Military Appeals in the fu- 
ture. The author has only mentioned this pos- 
sible conflict so that a president of a special 
court-martial will be aware of the problem 
should it arise in a case over which he is 
presiding. 

CONCLUSION 

Instructions are the means by which the presi- 
dent informs the other members of the law ap- 
plicable to the facts presented at trial. They 
are the instruments by which he assures a fair 
trial for the accused. There is no presumption 


60. United States v. Pinkston, supra note 3. 





CU MENTS that the members have a general knowledge of 
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the law; it must be intelligently presented to 
them so that the court may make an enlightened 
judgment. It is for this reason that the presi- 
dent must act sua sponte to assure that the triers 
of fact have the necessary legal guidelines to ar- 
rive at a proper decision as to the guilt or in- 
nocence of an accused. This is also why the 
president must be very sure that he has indenti- 
fied the legal issues presented by the evidence, 
that his instructions are tailored to these facts 
and that he has informed the court how they 
must apply the law as he has set it forth in his 
instructions. 

To further assure the fairness of the trial pro- 
ceedings the president should, when the circum- 


‘ stances arise, inform the court of the limited 


purpose for which certain evidence is admitted, 
or advise them to disregard any improper evi- 
dence, argument or incident which occurs during 
the trial. By careful attention to the evidence 


presented in light of the offenses charged and 
by judicial use of his power to instruct, the 
president can best insure the enlightened atmos- 
phere necessary to a fair and just trial for an 
accused, which is the intended end of our court- 
martial system. 





COLLISION INVESTIGATIONS 
(Continued from page 50) 


tions taken than that given by persons on the 
other ship. Strange as it may seem, some courts 
have frowned upon one ship soliciting testimony 
from the crew of the other ship. As to admis- 
sions against interest, the court will only accept 
them from the master of the vessel, as he is the 
only authorized person who can adversely bind 
the shipowner.”” 

If the admiralty judge still finds himself in a 
quandary as to whom to believe he can and often 
will accept the version of the accident as given 
by those aboard a well-manned and disciplined 
ship,'* rather than those aboard a ship found to 





11. Palmer v. Merchants’ & Miners’ Transportation Co., supra 
note 6. 

12. The Potomac, 75 U.S. 590 (1869). 

13. The Genevieve, 96 Fed. 859 (N.D.N.Y. 1899) aff’d mem. 106 Fed. 
989 (2d Cir. 1901). 
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be slack in discipline.** Of course, if a witness 
is caught in any contradictions, the judge can 
very well view his testimony with suspicion. 
Lastly, it should be remembered that while 
an admiralty judge is not always an “old salt”, 
he has had sufficient human experience to know 
that there is usually some rational explanation 
for human conduct, even if it is carelessness. 
Thus, the admiralty judge is very reluctant to 
believe that a collision was deliberately brought 
about. The Supreme Court has observed that 
the claim of one ship that the other suddenly 
crossed her bow is probably false and at most an 
excuse for negligent navigation. Indeed, such a 
yarn has been rejected by an appellate court in 
reversing a case when the only uncontradicted 
evidence in the record was that the other ship 
crossed the bow.*¢ 
14. The Metamora, 144 Fed. 936 (ist Cir. 1906). 


15. The Teaser, 217 Fed. 920 (D.C. Mass. 1913). 
16. The Dauntless, 129 Fed. 715 (9th Cir. 1904). 
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